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Quick Facts are a fast, easy way to keep up to date on key people management and development issues and concepts, and offer a starting point for further research. All Quick Facts are available in printer-friendly format on the Chartered Institute of Personnel and Development (CIPD) website and can be e-mailed directly from the webpage.

This Quick Fact:
· provides an overview of race discrimination 

· provides an overview of discrimination on the grounds of religion or belief 

· gives the CIPD viewpoint.

Overview

It was not until the introduction of the Race Relations Act 1976 that discrimination on the grounds of race became unlawful. These rights have been consolidated by developments in case law in domestic courts and at the European Court of Justice.

In 1984, the Commission for Racial Equality issued a Code of Practice1, which, whilst not legally binding, acts as a 'benchmark' and guide on best practice.

Impetus from Europe led to the incorporation into UK law of the Race Directive (2000/43/EC) which aims to harmonise race equality legislation across the EU. The Directive covers employment, training, social protection, education, and goods and services. This Quick Fact deals only with race and religious discrimination matters relating to employment.

Race discrimination legislation

The Race Relations Act 1976 (RRA) makes it illegal to discriminate against someone on the grounds of nationality and colour, or ethnic, racial, or national group. The Race Relations Act 1976 (Amendment) Regulations 2003 (SI 2003/1626), which implement provisions of the Race Directive (2000/43/EC) into UK law, cover discrimination on the grounds of ethnic, racial or national group, but exclude discrimination on the grounds of nationality and colour.

There is no qualifying period for employees: protection begins from day one of employment.

Types of discrimination

There are four types of discrimination: direct, indirect, victimisation and harassment. The first three of these were introduced under the RRA. The Regulations 2003 changed the definition of indirect discrimination, and introduced the new category of harassment.

Direct discrimination

To make a claim of direct discrimination under the RRA, anyone who makes a complaint (the complainant) must have proof of less favourable treatment on the grounds of race, national and ethnic group, nationality and colour, than another person of another racial, ethnic, national group or nationality or colour. The comparison must be with someone in a similar situation. Examples of direct discrimination are:

· failure to shortlist 

· failure to recruit, promote and provide opportunities or services 

· ostracism 

· deprivation of choice.

The definition of direct discrimination remains unchanged by the Regulations 2003.

Indirect discrimination

Under the RRA, indirect discrimination occurs when a requirement or condition is applied equally to everyone, but:

· only a considerably smaller proportion of people from a particular racial group can comply with it, and 

· it cannot be justified on non-racial grounds, and 

· it causes disadvantage or loss to a person of that racial group who cannot comply with it.

A further definition of indirect discrimination was introduced in the Regulations 2003. There is now no longer the need for a complainant to demonstrate detrimental treatment or to produce scientific statistical evidence, but merely to show that they were disadvantaged. The Regulations state that indirect discrimination occurs when an apparently 'neutral provision' (ie a policy or procedure which applies to all employees in an organisation), criterion (eg selection or promotion criteria) or practice, would put a certain racial or ethnic or national group at a disadvantage. To justify indirect discrimination, the employer must establish that the aims of the indirectly discriminatory measures were not achievable by another method.

Typical examples of indirect discrimination are:

· a rule of minimum height which may exclude people of Asian origin 

· a requirement for a fluent English-speaker for a post that does not require this skill 

· the non-recognition of overseas qualifications that are comparable to domestic qualifications.

Cases usually concern discriminatory practices at an institutional level.

Motive and intention

In cases of direct and indirect discrimination, it is the treatment of the complainant that needs to be proved, but not the motive or intention of the defendant to discriminate. The test is whether, 'but for' the person's race, they would have been subjected to the discriminatory treatment complained of. For example, to say 'I didn't mean to be racist, it was only a joke', where the recipient did not regard the banter as a joke, is not excusable under the law, and the perpetrator could be committing an act of direct discrimination without having an intention to do so. Another example is where an employer does not consider the discriminatory impact of a certain criterion, eg not recognising overseas qualifications during the recruitment and selection process for a job.

Victimisation

It is unlawful to treat a person less-favourably because they have committed a 'protected act'. Protected acts can be explained as:

· previous legal proceedings which have been brought against the employer or the perpetrator 

· giving, or agreeing to give, evidence at an internal hearing or at an employment tribunal, or providing information in connection with the proceedings against the perpetrator or the employer 

· doing anything else under the RRA in respect of the perpetrator or the employer 

· making complaints about the perpetrator or the employer, or other breaches of the RRA, for example, discriminatory practices.

However, the complainant will have to show that the reason (causation) for the less favourable treatment was due to the protected act. For example, if an employer later disciplines a person who committed a protected act, and it can be demonstrated that the measures taken by the employer were due to capability, then the complainant may not be successful in proving that they were victimised.

Harassment

A new statutory definition of harassment was introduced by the Regulations 2003. A person subjects another to harassment, where, on the grounds of racial or ethnic origins, he engages in unwanted conduct:

· which has the purpose, intentionally or unintentionally, of violating dignity, or 

· which creates an intimidating, hostile, degrading, humiliating or offensive environment for them.

One-off acts, provided they are serious, can amount to harassment. For more information on harassment, see our Quick Fact on Harassment at work.

Vicarious liability

An employer is responsible for acts of discrimination of an employee in the course of their employment. The employer does not have to approve or even have knowledge of the discrimination to be liable. The perpetrator of the discrimination will also be liable. An employer can defend themselves by proving that they took sufficient steps as reasonably practicable to prevent the discrimination.

There may be times when the alleged harassment takes place outside work, or during a lunch break or an office outing. In such cases it is for an employment tribunal to consider whether the act was during the 'course of employment'. The test is to see how closely connected is the nature of the employment with the perpetrator's wrongdoing.

Burden of proof

Once an employee has established the facts from which they believe discrimination can be inferred, the burden of proof shifts to the employer to prove that, on the balance of probabilities, they did not commit the discrimination or harassment complained of.

A tribunal is most likely to find there has been discrimination if an employer fails to:

· provide a satisfactory explanation for the disparity in treatment 

· show that there was compliance with Code of Practice1 

· respond to a questionnaire, or provide responses which were evasive 

· provide other convincing evidence to rebut the claim.

On the other hand, if a complainant cannot establish facts from which a tribunal could infer discrimination had taken place, the case is likely to collapse in the employer's favour.

Positive action

Positive discrimination is generally unlawful other than for Genuine Occupational Requirements (see below). However, positive action is permissible in the areas of:

· training 

· encouragement to apply for jobs.

Genuine Occupational Requirement (GOR)

The Regulations 2003 provide for greater scope for exemptions, covering selection, promotion and training, but not dismissal. Taking account of the type of work, or the context in which the work is carried out, the employer must be able to show that there is a genuine need for a person of a particular race, ethnic or national origin. Examples could be:

· the need to maintain authenticity of dramatic performances of a particular national or ethnic origin 

· the need to maintain the image of a place where ethnic foods are served 

· the provision of personal services such as legal advice to persons from a particular ethnic community.

Post-dismissal victimisation

Recent case law has led to 'victimisation after dismissal' being recognised as an unlawful act. This occurs mainly (but not only) in relation to giving references: when an employer provides a negligent reference, or highlights areas of complaints that were never taken up with the complainant during the course of the employment, or misrepresents their capability. The main principles are:

· There is an obligation for employers to provide a job reference. 

· The complaint must be on the grounds of race and national/ethnic origin. 

· The complainant must show a causal connection between the victimisation and the protected act.

Religious discrimination legislation

Following the EU Equal Treatment Framework Directive (2000/78/EC), the Employment Equality (Religion or Belief) Regulations 2003 (SI 2003/1660) came into force on 2 December 2003 making discrimination on the grounds of religion and belief unlawful in employment and vocational training for the first time in Britain. Legislation already existed in Northern Ireland by way of the Fair Employment and Treatment Order 1998, and the Fair Employment Acts 1976 and 1989. Before 2 December 2003, a complainant had to rely on the RRA, and the European Convention on Human Rights which upholds freedom of thought, conscience and religion and manifestation of religion and belief.

The principles of discrimination on the grounds of religion or belief are virtually the same as stated above for race discrimination. It is likely that there will be major developments in case law in this area.

Types of discrimination

The types of discrimination follow the same principles as for race discrimination outlined above.

Direct discrimination

The law prohibits less favourable treatment based on:

· a person's religion or belief 

· the perception (that could be mistaken) of a person's religion or belief 

· a person's association with someone of a particular religion or belief 

· a refusal by a person to comply with a discriminatory instruction.

This may be intentional or a more subtle or insidious form of discriminatory treatment.

Indirect discrimination

Indirect discrimination occurs when an employer applies a 'provision, criterion or practice' which disadvantages people or a particular religion or belief without a good reason.

Victimisation

Victimisation applies if an employee is treated less favourably for taking action, or assisting someone else who has taken action.

Harassment

Harassment is unwanted conduct that violates people's dignity and creates an intimidating, hostile, degrading, humiliating environment.

Genuine Occupational Requirement (GOR)

In limited circumstances, exemptions from the Regulations may apply where an employer needs to employ a person of a particular religion. There is also an exemption for 'employers with an ethos based on a religion or belief'. This allows employers to place advertisements for jobs requiring a person to be of specific religion as long as it can be justified. Exemptions also apply for acts done in the interest of national security.

CIPD viewpoint

Race and religious belief are key diversity issues and although race discrimination has been outlawed for more than thirty years, discrimination law on religion was only introduced into British law In December 2003. Employers need to make sure that prejudice and stereotyping on the basis of people's ethnic origins and religious beliefs do not result in unfair decisions about jobs and training. Not only could failure to guard against this lead to legal costs, lost productivity and damaged reputation when the law is broken but also to lost opportunities to gain business advantage. Increasing evidence points to the importance of managing diversity to beat market competition in the delivery of value to a diverse customer base. Different views perspectives and ideas are vital.

CIPD believes that managing diversity successfully is key to good people management. Hard facts show that people can make the difference between good and poor business performance. But everyone is different and unless employers take diversity seriously they will fail to recruit, retain and engage the commitment of the talent needed to sustain and improve business performance.

The 'war for talent' difficulties that many employers cite in filling job vacancies has been an important wake-up call about the importance of managing diversity. CIPD recruitment surveys2 show an increase in the development of innovative recruitment and retention strategies and working practices to attract a more diverse workforce. Employers who sit on the sidelines regarding diversity will quickly become less attractive to existing and prospective employees.

Discrimination against people from minority ethnic groups continues, even though many are often more highly qualified than their white counterparts. Screening policies and working practices to remove unfair discrimination and bias is key to effecting the creation of open workplace cultures where to be different is not a problem but an asset.

Addressing issues related to race and religious belief, as part of a coherent diversity strategy is essential. Employers face the challenge of balancing individual legal rights covered by different discrimination legislation against operational challenges and the creation and maintenance of value systems that recognise contributions from people as individuals not just as members of minority groups. Listening and learning and the ability to manage change will be key to progress as managing diversity is a dynamic process.

CIPD members can find out more on this topic from our FAQs on Discrimination and Race discrimination in the Employment Law at Work area of our website

Useful contacts

Commission for Racial Equality
St Dunstan's House
201-211 Borough High Street
London SE1 1GZ
Tel: 020 7939 0000
Website: http://www.cre.gov.uk/
Department of Trade and Industry
Website: http://www.dti.gov.uk/er/equality/index.htm
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