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Quick Facts are a fast, easy way to keep up to date on key people management and development issues and concepts, and offer a starting point for further research. All Quick Facts are available in printer-friendly format on the Chartered Institute of Personnel and Development (CIPD) website and can be e-mailed directly from the webpage.

This Quick Fact:

· provides an overview of sex discrimination 

· outlines the new law on gender reassignment and sexual orientation 

· gives the CIPD viewpoint.

Sex discrimination legislation

The Sex Discrimination Act 1975 (SDA) makes discrimination unlawful on the grounds of sex, and marital status, and gender reassignment in a limited manner. The SDA stems from the Equal Treatment Directive (76/207/EC) which makes provisions for equality between men and women in terms of access to employment, vocational training, promotion and other terms and conditions of work.

The Equal Opportunities Commission (EOC) has published a Code of practice: sex discrimination1. Whilst not a legally binding document, it gives guidance on best practice in the promotion of equality of opportunity in employment and failure to follow it may be taken into account by the courts.

Matters concerning sex discrimination in pay are covered by the Equal Pay Act 1970, and employees can also rely on article 141 of the Treaty of Rome (the EC Treaty) but equal pay matters are not covered in this Quick Fact.

There is no qualifying period for employees: protection under the SDA begins from day one of employment.

Types of discrimination

There are four types of discrimination: direct, indirect. harassment and victimisation.

Direct discrimination

To claim direct discrimination, anyone who makes a complaint (the complainant) must have proof of less-favourable treatment, principally on the grounds of their sex. Discrimination on the grounds of marital status occurs when a married person receives less-favourable treatment than an unmarried person. The comparison must be with someone in a similar situation. An employer's defence could be that the treatment was for a non-discriminatory reason, or that the cause of the treatment was not due to the person's sex. Examples of direct discrimination are when:

· a woman is denied promotion in favour of a man 

· a single man is appointed in favour of a married woman.

Indirect discrimination

The Sex Discrimination (Burden of Proof) Regulations 2001 (SI 2001/2660) introduced a new definition of indirect discrimination in the field of employment and vocational training. Indirect discrimination occurs when an employer applies a provision, criterion or practice that is applied or would apply to both men and women, but which results in a detriment to a 'considerably larger proportion of women than of men', and the employer is unable to justify this practice 'irrespective of the sex of the person to whom it is applied'. For example, if a woman chooses to work part-time because of childcare commitments and her employer demands that all staff work full-time, then the woman can show that this practice is to her detriment and claim sex discrimination. She would also have to show that the practice is disadvantageous to women as a group.

This definition of indirect discrimination is expected to be amended by 5 October 2005 to give effect to the Equal Treatment Directive 76/207/EEC (as amended by the Equal Treatment Amendment Directive 2002/73/EC) which will harmonise the treatment of sex and racial harassment. From this date there will be no need to produce scientific statistical evidence, but merely to show that a practice by an employer is inherently discriminatory and places women or men at a disadvantage.

Harassment

There is no free-standing definition of harassment in the SDA, but a complaint for harassment can currently be made on the grounds of direct discrimination. Regulations due to be implemented by 5 October 2005 to give effect to the Equal Treatment Directive 76/207/EEC (as noted above) will introduce a definition of harassment.

The EC Recommendation on the Protection of Women and Men at Work 92/131/EEC defines sexual harassment as 'conduct of a sexual nature, or other conduct based on sex affecting the dignity of men and women at work' including conduct of superiors and colleagues, where such conduct is unwanted, unreasonable and offensive to the recipient.

For more information on harassment, see our Quick Fact on Harassment at work.

Motive and intention

In relation to direct, indirect discrimination and harassment, it is the treatment of the complainant that needs to be proved, but not the motive or intention of the defendant to discriminate. The test is whether 'but for' the person's sex they would have been subjected to the discriminatory treatment complained of. It is indefensible to say that a sexually-offensive comment was unintended.

Victimisation

It is unlawful to treat a person less-favourably because they have committed a 'protected' act. Protected acts can be explained as:

· previous legal proceedings which have been brought against the employer or the perpetrator 

· giving, or agreeing to give, evidence at an internal hearing or at an employment tribunal, or providing information in connection with the proceedings against the perpetrator or the employer 

· doing anything else under the SDA in respect of the perpetrator or the employer 

· making complaints about the perpetrator or the employer, or other breaches of the SDA, for example, discriminatory practices.

Pregnancy-related dismissal

The period between the beginning of a pregnancy and the end of maternity leave is known as the 'protected period'. A complainant does not need to show that she received less-favourable treatment than a man during the protected period because a pregnancy-related reason for dismissal counts as sex discrimination in itself and is automatic unfair dismissal. See our Quick Fact on Maternity, paternity and adoption rights for more information on this topic.

Vicarious liability

An employer is responsible for acts of discrimination of an employee in the course of their employment. The employer does not have to approve or even have knowledge of the discrimination to be liable. The perpetrator of the discrimination will also be liable. An employer can defend themselves by proving that they took sufficient steps as reasonably practicable to prevent the discrimination.

There may be times when the alleged harassment takes place outside work, or during a lunch break or an office outing. In such cases it is for an employment tribunal to consider whether the act was during the 'course of employment'. The test is to see how closely connected is the nature of the employment with the perpetrator's wrongdoing.

Burden of proof

Once an employee has established the facts from which they believe discrimination can be inferred, the burden of proof shifts to the employer to prove that, on the balance of probabilities, they did not commit the discrimination or harassment complained of.

A tribunal is most likely to find there has been discrimination if an employer fails to:

· provide a satisfactory explanation for the disparity in treatment 

· show that there was compliance with Code of Practice1 

· respond to a questionnaire, or provide responses which were evasive 

· provide other convincing evidence to rebut the claim.

On the other hand, if a complainant cannot establish facts from which a tribunal could infer discrimination had taken place, the case is likely to collapse in the employer's favour.

Positive action

Positive discrimination is generally unlawful other than for Genuine Occupational Requirements (see below). However, positive action is permissible in the areas of:

· special training connected with family responsibilities, such as childcare 

· training where there is under-representation of a particular group 

· encouragement to apply for jobs 

· introducing flexible working patterns, such as job-sharing etc.

Genuine Occupational Requirement (GOR)

The SDA provides scope for exemptions, and covering selection, promotion and training, but not dismissal. Taking account of the type of work, or the context in which the work is carried out, the employer must be able to show that there is a genuine need for a person of a particular sex. An example could be a woman doctor appointed in an area of a large Muslim community.

This defence does not apply to complainants of discrimination on marital grounds (except in the case of where a job is held by a married couple), but only relating to complaints of sex discrimination (and gender reassignment - see below).

Post-dismissal victimisation

Recent case law has led to 'victimisation after dismissal' being recognised as an unlawful act. This occurs mainly (but not only) in relation to giving references: when an employer provides a negligent reference, or highlights areas of complaints that were never taken up with the complainant during the course of the employment, or misrepresents their capability. The main principles are:

· There is an obligation for employers to provide a job reference. 

· The complaint must be on the grounds of sex or marital status. 

· The complainant must show a causal connection between the victimisation and the protected act.

Sexual orientation discrimination legislation

From 1 December 2003, the Employment Equality (Sexual Orientation) Regulations 2003 (SI 2003/1661) made discrimination by employers and trade unions on the grounds of sexual orientation unlawful, but discrimination in the provision of public services is not covered. The principles are virtually the same as highlighted above for sex discrimination.

Sexual orientation is defined in the Regulations as having a sexual orientation towards:

· persons of the same sex 

· persons of the opposite sex 

· persons of the same sex and of the opposite sex.

The purpose of the definition is to exclude from the Regulations employees whose sexual preferences are, for example, sadomasochism or paedophilia.

Types of discrimination

The types of discrimination follow the same principles as for sex discrimination outlined above.

Direct discrimination

The law prohibits less-favourable treatment based on:

· a person's sexual orientation 

· the perception of a person's sexual orientation, whether that perception is correct or not 

· a person's association with someone of a particular sexual orientation 

· a refusal by a person to comply with a discriminatory instruction.

The discrimination may be intentional, or a more subtle and insidious form of discriminatory treatment. Examples of direct discrimination are:

· a gay man being denied promotion because the work involves direct contact with the public and his 'camp' behaviour may not be acceptable 

· a lesbian not being recruited because she had short hair and was perceived to 'look like a lesbian'.

Additionally, the complainant does not have to be the object of the comments. If the discriminatory comments offend someone else then that person has the right to pursue a claim against the perpetrator and the employer. The Regulation's provisions are intended to encourage tolerance and protect of the dignity of people in the workplace.

Indirect discrimination

Indirect discrimination can take place when employer applies a provision, criterion or practice, which would put persons of a certain sexual orientation at a disadvantage, without an employer being able to provide a good reason for their application. Examples of indirect discrimination could be:

· an employer adopting a policy of not employing someone diagnosed as having HIV or AIDS 

· dismissing someone who has been convicted of 'cottaging'.

Harassment

To bring a claim based on harassment, a complainant does not need to show less-favourable treatment, but the test still requires a subjective and objective assessment, as in the case of sex discrimination, see above. An employer can be liable for third party harassment, but only if it can be shown that the employer deliberately put them in that position because of their sexual orientation.

Victimisation

Victimisation applies if an employee is treated less-favourably for taking action, or assisting someone else who has taken action - see above the principles for sex discrimination.

Genuine Occupational Requirement (GOR)

The principle of a genuine occupational requirement applies as above for sex discrimination. The exception in this case applies to discrimination in recruitment and promotion into a specific position, particularly for the purposes of an organised religion: for example, the occupational activities within a church complying with the doctrines of a religion, such as a counsellor in a Catholic church having a Catholic perspective. Exemptions also apply for acts done in the interest of national security.

Gender reassignment legislation

The SDA was amended by the Sex Discrimination (Gender Reassignment) Regulations 1999 (SI 1999/1102) to make provisions for discrimination on the grounds of gender reassignment. Gender reassignment is defined for the purposes of the SDA as a 'process which is taken under medical supervision for the purpose of reassigning a person's sex by changing physiological or other characteristics of sex, and includes any part of such a process'. The provisions cover employment-related and some vocational training matters.

The Press for Change Employment Working Group has produced a Code of Practice2 as part of the work of the UK Parliamentary Forum on Transsexualism. It covers various employment matters, particularly recruitment and medical treatment during employment.

Currently, gender reassignment legislation has some particular features:

· Unlike sex discrimination cases relating to pay (which are covered by the Equal Pay Act 1970), in gender reassignment cases the SDA does extend to pay discrimination matters. 

· Protection starts from the time a person intends to undergo treatment, rather than the date they actually started it. 

· The law currently states that a transsexual's sex is the one recorded at birth. However, the case of Goodwin v UK established the right of a person who has undergone gender reassignment to alter the information on their birth certificate to the new sex and the new Gender Recognition Bill 2003 (expected to be implemented during 2004) will give transsexual persons legal recognition in their acquired gender.

Types of discrimination

The SDA (as amended) includes a definition of direct discrimination in respect of a person who intends to undergo, or has or will undergo gender reassignment, is treated less-favourably when compared with another person. The correct comparator in such an instance is a person who is off sick or absent for some other reason.

Currently, there is no definition in existence for indirect discrimination or victimisation, an anomaly that may be addressed by the Gender Recognition Bill 2003 (see above).

Genuine Occupational Requirement (GOR)

The principle of a genuine occupational requirement applies as above for sex discrimination. If a gender reassignment process results in the new sex being inappropriate for a employee whose original sex complied with a GOR, then it would be reasonable to dismiss that employee. For example, where an employee's duty involved intimate body search and their new sex meant it was inappropriate to conduct such searches, it would not be discriminatory to dismiss the employee or change their duties so they are not permitted to carry out such actions.

CIPD viewpoint

Sexual discrimination, sexual orientation and gender reassignment are key diversity issues. Sex discrimination has been outlawed for more than thirty years, but revisions to existing law and new provisions strengthen the legal framework increasing the obligations on employers. Employers need to make sure that prejudice and stereotyping on the basis of gender and sexuality do not result in unfair decisions about jobs and training. Not only could failure to guard against this lead to legal costs, lost productivity and damaged reputation when the law is broken but also to lost opportunities to gain business advantage. Increasing evidence points to the importance of managing diversity to beat market competition in the delivery of value to a diverse customer base. Different views perspectives and ideas are vital.

CIPD believes that managing diversity successfully is key to good people management. Hard facts show that people can make the difference between good and poor business performance. But everyone is different and unless employers take diversity seriously they will fail to recruit, retain and engage the commitment of the talent needed to sustain and improve business performance.

The 'war for talent' difficulties that many employers cite in filling job vacancies has been an important wake-up call about the importance of managing diversity. CIPD recruitment surveys3 show an increase in the development of innovative recruitment and retention strategies and working practices to attract a more diverse workforce. Employers who sit on the sidelines regarding diversity will quickly become less attractive to existing and prospective employees.

Discrimination against women persists. There are still too few women in senior and board level roles even though more than half the workforce is female. Pregnant women continue to be discriminated against and the gap between the average earnings of men and women remains at about 18%. Sexuality can disadvantage people regarding job and training opportunities and terms ad conditions of employment such as dependency provisions in pension schemes. Screening policies and working practices to remove unfair discrimination and bias is key to effecting the creation of open workplace cultures where to be different is not a problem but an asset, where everyone feels valued and is willing and able to make their best contribution.

Addressing issues related to gender and sexuality, as part of a coherent diversity strategy is essential. Employers face the challenge of balancing individual legal rights covered by different discrimination legislation against operational challenges and the creation and maintenance of value systems that recognise contributions from people as individuals not just as members of minority groups. Listening and learning and the ability to manage change will be key to progress as managing diversity is a dynamic process.

CIPD members can find out more on this topic from our FAQs on Discrimination and Sex discrimination in the Employment Law at Work area of our website

Useful contacts

Department of Trade and Industry
Website: http://www.dti.gov.uk/er/equality/index.htm
Equal Opportunities Commission
Tel: 0845 601 5901
Website: http://www.eoc.org.uk/
Women and Equality Unit
Website: http://www.womenandequalityunit.gov.uk/
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