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	Date:  14 September 2010 


To: All Branches

Dear Colleagues 

Pleural Plaques - Government Pleural Plaques (Former Claimants) Payment Scheme Opened for Applications - Closing Date of 1 August 2011:

The government compensation scheme to provide lump sum payouts to some people with asbestos-related pleural plaques is now accepting applications. Thousands will be able to apply for a £5,000 payment, the Ministry of Justice has announced. The previous Labour government was accused of “abandoning” victims after it announced earlier this year that it would not change a 2007 Law Lords ruling that prevents sufferers of pleural plaques - a scarring of the lungs caused by exposure to asbestos - from claiming injury compensation. Instead however, the previous Labour Government announced a range of measures to support people who have been exposed to asbestos. This included for those whose had unresolved personal injury claims opened before the 2007 ruling will qualify for 'extra-statutory' one-off payments of £5,000. The government decision bars new claims for condition however. About 6,000 people in England and Wales are thought to be eligible. They have until 1 August 2011 to lodge a claim, the Ministry of Justice announced. 

The TUC warned claimants against using “claims firms" seeking to capitalise on other people's misfortune.” Claimants are strongly advised to contact the Union's Legal Services Department for Legal Advice and assistance rather than 'Claims Direct' type firms or solicitors preying on these claimants.

Pleural plaques are small localised areas of fibrosis found within the pleura of the lung caused by asbestos exposure. They do not usually cause significant symptoms (if any) and do not impair lung function. Pleural plaques are in themselves benign but are a marker of exposure to asbestos. On the basis of certain High Court decisions in the 1980s, it was possible for people to be awarded damages for negligent exposure to asbestos which had led to the presence of pleural plaques. However, in January 2006 the Court of Appeal held in the case of Rothwell v Chemical & Insulating Co Ltd (and conjoined cases) that pleural plaques were not compensatable. 

On 17 October 2007, in a unanimous decision, the Law Lords upheld the Court of Appeal decision that the existence of pleural plaques does not constitute actionable or compensatable damage under the civil law. In light of the medical evidence on the condition, including reports from the Chief Medical Officer for England and Wales and the Industrial Injuries Advisory Council, in February 2010 the Government confirmed that it does not consider it appropriate that the Law Lords decision should be overturned. However, in recognition of the unique circumstances of those who had already begun, but not resolved, a legal claim for compensation before the Law Lords ruling, the Government  decided to make one-off payments of £5,000 to people in that category. The scheme will apply in England and Wales. Details about eligibility for the scheme and Applications can be made directly by calling 0300 303 8150 or by completing the scheme's online application form at the following link: http://pleuralplaques.justice.gov.uk/Eligibility.aspx Applications must be received by 1 August 2011 to be eligible.
Advice to Members - How to apply for a payment under the pleural plaques former claimants payment scheme.
Who is eligible?

To qualify for payment through this scheme, you must have been diagnosed with pleural plaques as a result of exposure to asbestos and have attempted to claim damages for the condition prior to 17 October 2007.

In addition:

· As part of your damages claim, you must have a) issued a claim form or b) sent a claim letter prior to 17 October 2007 (in line with Pre-Action Protocol for Disease and Illness). Or

· Prior to 17 October 2007 you must have named a defendant/insurer to make your claim against, approached a legal/trade union representative about your case and received confirmation that your case was being taken on

In addition, you must:

· not have received any interim payments from your claim for £5000 or more; 

· have never resolved your case.

The criteria listed above are general guidance only. To check your eligibility, phone: 0300 303 8150.

How To apply?

· You can apply by telephone or online. 

· To apply by telephone, please call 0300 303 8150 - lines are open from 08:30 - 17:00 Mon to Thurs and 08:30 - 16:30 on a Friday.

· To apply online complete the online application form at: http://pleuralplaques.justice.gov.uk/Eligibility.aspx.

· Your application must be submitted by 1 August 2011 to be eligible.

What supporting documents are needed?

· You will need to provide copies of additional documents within 30 days of making your application to support your claim otherwise your claim will be rejected. Please note you can only apply once under this scheme.

· The type of documents will depend on whether you had legal representation for your original damages claim.   

If you were represented by a solicitor you will need to provide:
· a sealed copy (i.e. sealed by the issuing court) of the claim form [and particulars of claim]; or 

· a copy, certified by the solicitor, of the letter of claim and the documents in support which were sent with it to the defendant/insurer. 

If you did not send a letter claiming damages as part of your original claim, you will need to provide:

· Proof of diagnosis of pleural plaques resulting from exposure to asbestos (e.g. a medical report). 

· Copies of correspondence with the solicitor or trade union (certified by the solicitor or trade union) confirming the taking on of the case prior to 17 October 2007 and its handling. 

· Documentation to show that you were working in England or Wales and were exposed to asbestos in the course of that employment. 

· Details of the defendant and/or insurer and grounds of claim against that defendant/insurer.

If you were not represented by a solicitor and represented yourself for your original damages claim, you will need to provide: 
· a sealed copy (i.e. sealed by the issuing court) of the claim form and particulars of claim; or 

· a copy of the letter of claim and the documents in support which were sent with it to the defendant/insurer.

Government announcement -Measures on asbestos-related illness  25 February 2010
On 25 February 2010 the previous Government's Justice Secretary Jack Straw announced a range of measures to support people who have been exposed to asbestos. This followed a government consultation on how best to respond to a Law Lords' ruling of 17 October 2007, which decided pleural plaques - an asbestos-related condition - did not cause damage that should qualify for compensation. The Trade Unions, TUC and CWU called for the Law Lords ruling to be overturned by the Government which was rejected. The Ministry of Justice said it carefully considered the question of whether to restore the right to claim compensation for pleural plaques, since the Law Lords’ ruling in October 2007 but on the basis of medical evidence received during the course of the review, including reports from the Chief Medical Officer for England and the Industrial Injuries Advisory Council, they were unable to conclude that the Law Lords’ decision should be overturned at this time. They said that medical evidence is clear that while pleural plaques are a marker of exposure to asbestos, they are generally symptomless, are not harmful and do not become harmful. Any increased risk of a person with pleural plaques developing an asbestos-related disease arises because of that person’s exposure to asbestos rather than because of the plaques themselves. However, if new medical or other significant evidence were to emerge, the government would reassess the situation. Jack Straw in his February statement did however acknowledge that a particular grievance is felt by individuals who had already begun a legal claim for compensation for pleural plaques at the time of the House of Lords’ decision in October 2007, who had an understandable expectation that their claim would result in compensation. The government therefore decided to make extra-statutory payments of £5,000 to individuals in this limited category. He went on to add that the government was firmly committed to supporting people with asbestos-related diseases and intend to build on and extend the measures which we have already introduced in this area. To that end the government will work to increase medical research into asbestos-related diseases, speed up and simplify claims procedures for mesothelioma sufferers, increase interim payments for mesothelioma sufferers and their dependents, and improve the tracing of past insurance policies needed to make claims. We have already published a consultation on establishing an Employers’ Liability Insurance Bureau which would serve as a fund of last resort so that all who develop mesothelioma receive full compensation. 
The failure to reverse the Law Lords' ruling which ended the right to receive compensation was met with disappointment by Unions, Asbestos Campaigners and Personal Injury lawyers. Instead the government announced an extra-statutory scheme of fixed payments of £5,000 for individuals who had begun, but not resolved, a legal claim for compensation for pleural plaques at the time of a House of Lords ruling in October 2007. The government decision bars new claims for condition.

However, a package of other measures included in the government announcement were generally well received, including the creation of an Employers Liability Tracing Office to help people who develop an asbestos-related disease to trace the relevant insurer and obtain full compensation. The government statement also indicated that after completion of an ongoing consultation, an Employers' Liability Insurance Bureau (ELIB) would be created to act as 'a fund of last resort' for sufferers of asbestos-related disease who cannot trace the insurance records needed to gain compensation. There would also be increased upfront payments for sufferers of the aggressive and fatal asbestos cancer mesothelioma and their dependents. The government also said it would expand research on asbestos diseases, adding its support to £3 million funding to be provided by the insurance industry. Secretary of state Jack Straw said that the government was firmly committed to supporting people with asbestos related diseases and intend to build on and extend the measures which we have already introduced in this area. 

In a statement TUC General Secretary Brendan Barber said: 'Although the decision to make payments to people with pleural plaques who had put in claims before the House of Lords judgement in 2007 is welcome, we are disappointed the Government hasn't chosen to reverse the ruling. 'However the other measures announced will be of real benefit to those who develop a disease as a result of exposure to asbestos. Proposals for the better tracing of insurers, extra financial support for those with mesothelioma and the commitment to increased funding for research into asbestos-related diseases will help make a real difference. 'And the creation of an Employers' Liability Insurance Bureau - announced earlier this month - will mean all those who contract an asbestos-related disease as a result of their employers' negligence will be able to get the compensation they are entitled to, even where they cannot trace their former employers' insurer. 'But despite the good news, the decision not to compensate those with future claims for pleural plaques by not reversing the House of Lords decision which ended compensation payouts will be a blow to the many workers who have been exposed to asbestos in the past. We will continue to campaign for a change in the law.'

The measures announced on 25 February 2010 include:

· An extra-statutory scheme of fixed payments of £5,000 for individuals who had begun, but not resolved, a legal claim for compensation for pleural plaques at the time of a House of Lords ruling in October 2007, which ended the right to receive compensation. 

· The creation of an Employers' Liability Tracing Office to help people who develop an asbestos-related disease to trace the relevant insurer and obtain full compensation. 

· A Department of Work and Pensions consultation, currently underway, on the creation of an Employers’ Liability Insurance Bureau, which will act as a fund of last resort for sufferers of asbestos-related disease who cannot trace the insurance records needed to gain compensation. 

· Increased upfront payments for mesothelioma sufferers and their dependents by 1.5%. 

· A commitment to expand research in this area, including considering how best to establish a world-leading network of medical practitioners to research asbestos related disease, with government support for increased investment alongside £3 million of funding from the insurance industry. 

· A working group of claimant solicitors, trade unions, insurers, the judiciary and civil servants to examine litigation practices and procedures for compensation claims relating to mesothelioma, and to identify options for streamlining them in order to reduce the time taken to conclude cases. 

· Consideration of changes to the law to clarify the limitation period to bring a claim for mesothelioma, and resolve differences in claims settled before or after death. 

· The Third Parties (Rights against Insurers) Bill, currently before Parliament, which aims to simplify the process of bringing claims against the insurers of companies which no longer exist. 
Compensation is already available for a range of asbestos-related diseases such as mesothelioma, asbestosis, pneumoconiosis and asbestos related lung cancer, and the House of Lords judgment confirms that if the claimants did develop any recognised asbestos related disease in future they would then have a claim in respect of that disease. However, following the Law Lords' decision compensation is no longer available for pleural plaques.

Mesothelioma Sufferers 

The government already provides the following help to all sufferers of mesothelioma: 

· You may be entitled to a lump sum payment from the government under the Pneumoconiosis etc. (Workers’ Compensation) Act 1979. 

· If you develop mesothelioma through coming into contact with asbestos as a result of paid employment, you may be entitled to Industrial Injuries Disablement Benefit. 

· If you were exposed to asbestos while you were serving in the armed forces rather than in other employment, you can make a claim for a war disablement pension from the Veterans Agency. 

· If you need help with personal care or have difficulty getting around because of your illness, you may be entitled to claim Disability Living Allowance if you are under the age of 65 when you claim. 

· If you are over 65 and need help with personal care because of your illness, you can claim Attendance Allowance. 

· If someone is in receipt of Attendance Allowance or certain rates of Disability Living Allowance and has someone helping to look after them for 35 hours or more a week, then that person may be entitled to claim Carer’s Allowance. 

· If your mesothelioma is likely to have been caused by you being exposed to asbestos at work, you may be able to claim compensation from your employer by suing them for negligence. 
For further information on what financial help there is for those with mesothelioma, see Help and advice for people with mesothelioma at the following link: http://www.dwp.gov.uk/docs/mesothelioma-leaflet07, published on the Department for Work and Pensions website. 

Yours Sincerely

Dave Joyce

National Health, Safety & Environment Officer
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