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To:  All Branches

Dear Colleagues 

Government Announcement on New Health and Safety Strategy "Good Health and Safety, Good for Everyone" (The next steps in the Government’s plans for reform of the health and safety system in Britain) and "Common Sense, Common Safety" (progress report Government departments’ progress on health and safety reforms) 

The Tory/Lib-Dem Coalition Government have announced that all health and safety laws in the UK will be subject to a major review, in a government bid to cut back 'red tape' and 'burdens on business' and 'enemies of enterprise'! Any health and safety laws that put an "unnecessary" burden on business will be scrapped said DWP Employment minister Chris Grayling in an announcement in the House of Commons. 

A new government safety strategy that will mean an unprecedented reduction in the number of workplace safety inspections, no proactive inspections for the majority of firms and new quickie risk assessments for millions of businesses will lead to more deaths and injuries at work. The warning came this week as the government launched its 'Good health and safety, Good for everyone' strategy. The new blueprint will be accompanied by a review of all workplace safety legislation and has been welcomed by the business lobby but slammed by safety campaigners. The changes and "Slash & Burn" Strategy was announced by employment minister Chris Grayling who has taken over responsibility for the Tory/LibDem Coalition government's Health and Safety plans from Lord Young following his resignation.

The Communication Workers Union (CWU) has warned the Government in letters to Employment Minister Chris Grayling and HSE Chief Executive Geoffrey Podger that cutting workplace health and safety inspections will increase accidents at work.

Under new measures announced by Employment Minister Chris Grayling, automatic inspections in industries categorised as either "medium" or "low-risk" will end - reducing total annual inspections by around 11,000, or approximately one-third.
In an official Government statement outlining the changes, Mr. Grayling criticised what he described as "Britain's health and safety culture" and said that this was stifling business and holding back economic growth. He went on to say that by reducing unnecessary red tape the government can encourage businesses to come and invest in the UK, creating jobs and opportunities when we need them most. He said we need common sense at the heart of the system, and these measures will help root out the needless burden of bureaucracy
The CWU has strongly rejected and condemned Mr. Grayling's analysis, and have asked what is wrong with Britain having a 'good health and safety culture'? We in the CWU - like the TUC and our fellow trade unionists across the country  will always put workers' health and safety right at the top of the agenda where it belongs and that cuts of this size will mean more accidents in the workplace. If employers know their premises won't be inspected, it's obvious that they'll start to let standards slip. 

The CWU - alongside our fellow trade unionists and TUC will highlight the effects of this retrograde strategy and campaign against any worsening of health and safety standards and protection for workers.

The 35% HSE Budget cut and 28% Local Authority Budget Cuts are disastrous for health and safety regulation and policing. With 1,500 deaths and a quarter-of-a-million serious accidents at work each year, we can ill afford this huge reduction in HSE and local authority (EHO) inspections. This will substantially undermine the laws that protect all of us, will encourage unscrupulous employers to flout health and safety regulations and lead to an increase in deaths and injuries at work. Since 2002 the HSE has lost around 1,500 jobs as a result of the government spending cuts and the organisation employs around just 3,500 staff to police 20 million workers and 885,000 workplaces with Local Authority EHOs covering the rest. Better funding for the HSE would be good for workers concerned about their safety, employers seeking advice and the taxpayer who meets the costs of higher benefit and insurance because of rising accident rates.  

 HYPERLINK "http://www.hazards.org/votetodie/neutered.htm" \l "top" With adequate funding in the past, HSE succeeded in making substantial progress but now the HSE is being starved of the resources needed to improve safety at work. These Budget cuts could risk the steady year-on-year decline of work-related deaths and injuries in the UK. The HSE Unions, FDA, Prospect and PCS estimate that the cuts could remove up to 750 HSE posts. 
The TUC in a statement said that the cuts meant that employers would be able to get away with ignoring the law until they kill or seriously injure someone. Employers need to know that there is the possibility of a safety inspector visiting, otherwise there will be no incentive for them to ensure they are protecting their workers. This is in no-one's interests and will mean an increase in deaths and injuries, leading to a rush to the bottom as cowboy companies undercut responsible employers by cutting back on safety. The proposals are not only bad for workers' health and safety, they will also be bad for the economy as the health service and benefits system have to deal with the aftermath of more injuries and illnesses caused through unsafe work. The strategy is not about better regulation, it is about deregulation and Cost-cutting and is all part of a bigger plan to reduce the rights that workers have to safety and fair treatment.

Prospect the HSE inspectors' union has warned that the strategy and package of measures including a dramatic reduction in proactive regulation will completely undermine the work of the Health and Safety Executive (HSE). This shows that health and safety regulation in the UK is now driven by the government's wish to cut spending rather than by a professional assessment of what action saves lives and avoids accidents plus a dogma that all regulation is bad.

Mr. Grayling also plans a comprehensive review of all health and safety at work legislation headed by specialist risk assessment and deregulation academic Ragnar Lofstedt. Mr. Lofstedt - a professor at London's King's College - is expected to complete his work and publish his conclusions in the autumn, but the CWU is determined to ensure that workers' voices are heard before any decisions are made. The CWU - alongside our fellow trade unionists - will be making a full contribution to Mr. Lofstedt's review and we will continue to urge the Government to stop pandering to Daily Mail-style stereotypes and stop attacking hard-won workers' health and safety rights and safety standards. The drastic cuts in the Health and Safety Executive (HSE) budget and the deregulatory agenda of the Tory/LibDem Coalition could well lead to recommendations for the introduction of US style self-regulation in many industries.

In respect of the forthcoming health and safety regulatory review, to be headed by Professor Ragnar E Lofstedt - the government was determined to announce cuts before the Professor even starts his review. He's clearly not going to be able to conclude that more HSE Workplace Inspection is required! HSE Inspectors themselves are convinced that proactive inspection is vital, not least because prevention is cheaper and better for business, workers and the taxpayer than the cost of putting lives back together after an accident.

The Government has identified three categorizations of non-major hazard industries in there "Good Health and Safety, Good for Everyone" Strategy setting out the next steps in the Government’s plans for reform of the health and safety system in Britain:- 

-those sectors which present comparatively high risk and where, in our judgement, proactive inspection remains necessary as part of the overall regulatory approach; 

-those sectors where there remains comparatively high risk but proactive inspection is not considered a useful component of future interventions; and -those areas where proactive inspection is not justified in terms of outcomes. The categorizations result in the following groupings: 

(i) Comparatively high risk areas where proactive intervention to be retained. The major areas for inclusion are currently considered to be construction, waste and recycling, and areas of manufacturing which are high risk e.g. molten and base metal manufacture; 

(ii) Areas of concern but where proactive inspection is unlikely to be effective and is not proposed e.g. agriculture, quarries, and health and social care; and (iii) Lower risk areas where proactive inspection will no longer take place. These areas include low risk manufacturing (e.g. textiles, clothing, footwear, light engineering, electrical engineering), the transport sector (e.g. air, road haulage and docks), local authority administered education provision, electricity generation and the postal and courier services. 

Despite Royal Mail's poor record of accidents, RIDDORs and fatalities, 20,000 Accidents a year, 7,000 RIDDORS, several HSE Convictions for Fatalities, responsible for 10% of the UK's Manual Handling Accidents, 12 Road Fatalities a year - they have been placed in category three i.e. "Lower risk areas where proactive inspection will no longer take place." BT who were recently fined half a million pounds including costs for a CWU member fatality will also obviously be in the same category.

The DWP have continually stated that they recognise the importance and value of the Health and Safety at Work!  How removing Health and Safety Executive inspectors from industries that already cause many hundreds of deaths and thousands of serious injuries each year might protect workers is unclear. Lawyers will no doubt benefit from the increased demand on their services as the number of personal injury claims could soar as a result of the changes, with fewer employers likely to feel the need to improve safety procedures, in the absence of routine and targeted inspections and enforcement.

A survey of Local Authority Environmental Health Officers (EHOs) carried out by UNISON and Environmental Health News reported that 90 per cent of EHOs fear cutbacks to their departments will make it more difficult to protect workers and the public. The survey reveals that EHOs are deeply uneasy about the future of the services they provide as councils grapple with 28 per cent cuts in their funding. EHOs said that having ‘less officers’ and ‘doing more on smaller budgets’ will mean ‘less proactive work’ and ‘is likely to mean EHOs have to concentrate on fire fighting and reactive work. EHOs are, amongst other things, are responsible for Health and Safety Regulation and Enforcement Health in workplaces not covered by the HSE. (The HSE deals with industrial workplaces, BT, Royal Mail Outdoor Work, Parcelforce, POL Outdoor Work, factories, building sites, mines and quarries, farms, fairgrounds, railways, chemical plant and offshore and nuclear installations. Local Authority/Councils EHOs deal with Call Centres Royal Mail Indoor, POL Indoor, shops, warehouses, offices, hotels and catering, sports, leisure, consumer services (e.g. launderettes, hairdressers, undertakers, shoe repair, tyre and exhaust (fitters), residential care homes and churches) to monitor health and safety standards and compliance. They assess the risks and ensure that employees are safe. Sometimes they investigate accidents in the workplace.

There's not a single proposal in the Young Report "Common Sense, Common Safety" or the Grayling Strategy "Good Health and Safety, Good for Everyone" that will reduce the high levels of workplace deaths, injuries and illness in the UK. There's been a worrying decline in enforcement by the HSE where inspections, accident investigations and prosecutions have been in free-fall over the last decade. HSE Inspections of workplaces fell by 69% over the last decade and Mr Grayling has just slashed the remaining Inspections by a third. The HSE now only investigates a third of safety offences it did 10 years ago and that is set to fall dramatically under the latest plans. Health and Safety Prosecution have fallen by 48 per cent and two thirds of all amputations, a quarter of 

all major burns and two thirds of all major poisonings and gassings reported to HSE are not investigated by the HSE. Prosecutions will fall further also as resources are stripped out of the HSE and Local Authorities. Workplace safety standards will have been completely undermined by this collapse of the Health and Safety Executive’s investigation and enforcement role. 

The government have already initiated plans to dramatically reduce injury reporting requirements on firms in response to a recommendation in Lord Young's review of health and safety, which was accepted in its entirety by David Cameron's government.

RIDDOR (Reporting of Injuries, Diseases & Dangerous Occurrences Regulations) is to be amended by extending from three to seven days the period before an injury or accident needs to be reported. Despite Union calls to strengthen and enforce the RIDDOR 

Accident Reporting Regulations as a tool to gather vital information and target HSE initiatives and enforcement to improve Safety Standards the Coalition Government are going in the opposite direction, weakening and undermining the regulations whilst proposing to do nothing about enforcement and penalties for breach. The extension to seven days will skew the figures making the numbers look better when in fact the situation is deteriorating as the government’s health and safety cuts take effect. The 

HSE have been instructed to conduct a 'narrow' three month consultation on the proposed change, limiting the consultation to the one issue rather than a comprehensive review. Both the Trade Union HSE Board Members and the TUC's Union Health and 

Safety Specialist's Committee (of which CWU National H&S Officer Dave Joyce is a member) have been highly critical of the proposals and the narrow nature of the consultation paper drafted by HSE. The proposals will not in any way 'improve the effectiveness of the reporting of workplace accidents or maintain standards of compliance' which was the chosen wording of the consultation document's introduction. Such a statement is plain stupid as the only outcome can be a retrograde one. We know that significant numbers of injuries of all kinds do not even get reported by employers to HSE – even though it is a legal duty to do so under RIDDOR. The previous Labour Government and HSE made a commitment in the 'Revitalising Health and Safety Strategy' Statement in June 2000 to undertake a fundamental review of the RIDDOR regulations with the intention of strengthening the regulations to tackle under-reporting amongst other things. The HSE issued a RIDDOR Discussion Document and undertook a review in 2005 which identified the need to improve reporting, compliance and examine enforcement but no changes were implemented. Research commissioned by HSE in 2007 found that the as few as 30 per cent of the injuries that should be reported, are reported. Sadly the HSE's Senior Executives are not defending safety against damaging deregulatory proposals as the Coalition Government try and find ways to circumvent basic legal protections required Europe-wide. The TUC's Union Health and Safety Specialist's Committee are examining European Directive requirements stipulating that all injuries requiring more than three days off work should be reported and the TUC are considering a possible legal challenge and complaint to the EU Commission if the 3 days to 7 change is implemented. A detailed CWU response will be submitted and reported to Branches in due course.

The recent Department for Business, Innovation and Skills consultation on 'the future of narrative reporting' didn't even mention "Health and Safety Reporting by Companies". CWU has pointed out to the government's ministers in BIS and DWP that none of this 

is required to appear in Companies Reports and a golden opportunity will be missed if the government fails to act and make it mandatory - another crucial issue missed by Lord Young and Chris Grayling!. It is clearly time for the government to think of a range of new ways to hold companies and their directors to account and maximise pressure on those companies and their directors to strive to improve their Safety record and maintain it. The recent economic crisis has put a spotlight on all aspects of the UK’s regulatory framework including corporate accountability. At the same time it is likely that both the HSE and Local Authorities will have less resources available to them to Police Health and Safety following the imminent government 'spending review'. Companies faced with economic and financial constraints themselves may see this as an opportunity to reduce resources targeted towards health and safety risk management and governance. Even if the broad consensus is that, while the UK model of Health and Safety at work is not essentially flawed, there are serious areas of concern in respect of legal compliance, policing, enforcement and remedial action by companies. Companies need to consider where things have gone wrong, why things have gone wrong and ultimately put it right. 

In that respect even the companies with good records always need to do better and good companies who maintain good standards should not be forced to compete with those that ignore their health and safety responsibilities because it's all hidden away. The goal must be to ensure that UK companies are clear-sighted and focused on the Health and Safety of their staff and the public who may be affected by their actions and the government should ensure that this matters to the companies long term success and therefore to their staff and shareholders. Disclosing good quality and relevant information on the company's Health and Safety record in company narrative reporting should be compulsory so shareholders can make well informed decisions in their role as company owners and customers can decide if they are prepared to trade with the company or need to seek contractual guarantees regarding Health and Safety standard and health and safety co-operation and co-ordination if the companies are to work in partnership on various projects. There is a very important clear link between the company’s strategic objectives and health and safety at work and the Government must do more to ensure companies cease putting profit before safety. Companies should know that Health and Safety prosecutions and convictions plus the serving of health and safety 'Improvement Notices' and 'Prohibition Notices' will routinely have to appear in the companies Report along with the actions taken to rectify what lead to the enforcement action and with a note from the HSE confirming that satisfactory action has been taken. The coalition’s government have made a commitment to reinstating an Operating and Financial Review to ensure that social and environmental duties have to be covered in company reporting and to investigate further ways of improving corporate accountability and transparency which is central to achieving these aims. However, a similar commitment to ensure health and safety at work act duties are covered is absent. CWU has stated in our consultation response that if the Department for Business, Innovation and Skills is to be 'joined up' this should be reflected in ensuring health and safety is a matter covered in company reporting. A company Board needs to accept its collective role in providing health and safety leadership in their organisation, make sure all decisions reflect the intentions in the organisation's health and safety policy, keep up to date with relevant health and safety risk management issues and review its health and safety performance regularly, plus encourage workers at all levels to become actively involved in health and safety. Those who are at the top have a key role to play in overseeing health and safety management and being accountable. Imposing legal safety duties upon directors would both make companies safer as well as assisting in ensuring that directors can be held personally to account when they have acted negligently or recklessly. Until and if that ever happens, then the Company directors should be required to publish in their report details of enforcement notices and convictions of any breaches of HASW Act and details of any Directors disqualified, from being the director of a company, under s2 (1) of the Company Directors Disqualification Act 1986. Companies which are prosecuted for health and safety infringements should no longer have anywhere to hide. They should be made to publish enforcement reports, detailing every notice and conviction. Companies, organisations and individuals must be held accountable for their health and safety performance. Their professional reputation should depend on it. The Company record should be there for all to see, including would-be customers, contractors, investors, employees and insurers. They all have a right to be aware of an organisation's health and safety record before they decide whether to invest their capital and labour."

I am frankly disgusted that the leaders of professional Health and Safety bodies including the International Institute of Risk and Safety Management, British Safety Council and Institution of Occupational Safety and Health who have welcomed these 'safety lawlessness at work' initiatives that follow on from the Lord Young report as putting proportionality and common sense back into health and safety.  On the other hand it comes as no surprise at all that Bosses organisations the British Chambers of Commerce (BCC), Institute of Directors,  Confederation of British Industry CBI and Engineering Employers Federation were all quick to welcome the new strategy. The Young's report and the DWP streamlined health and safety strategy are really about freeing businesses and bosses from bureaucratic burdens at the expense of workers’ health and safety. The full extent and impact of weakening of health and safety regulations is as yet unknown. What is certain is this - Lives will continue to be lost through injuries and ill health inflicted on employees due to unpunished criminal acts. Poor health and safety is costing the economy billions of pounds (between £20-30bn), so investing just small amounts in regulation would have a huge payback to the economy as well as being morally justified. Clearly the Conservative/Lib.Dem Government don't understand and just don't care about it."

The Conservative/Lid.Dem Coalition government's massive assault on Health and Safety is now well under way - see below timeline:-

· 2009 David Cameron's delivers a speech describing the UK's health and safety culture as a "straitjacket on personal initiative and responsibility" and announces plans to cut the powers of the Health and Safety Executive, remove 'unnecessary health and safety laws', cut red tape and allow industries and companies to self-regulate their health and safety procedures if the Conservatives won the General Election. It was clear that if the Tories came to power after the General Election, health and safety in the UK would certainly undergo changes for the worst!

· 6 May 2010 - Tory/LibDem Coalition Government takes over

· In June 2010 the Prime Minister appointed the Rt Hon Lord Young of Graffham as Adviser to the Prime Minister on health and safety law and practice. 

· Lord Young undertakes a Whitehall-wide review and launches Consultation on the operation of health and safety laws and the growth of the compensation culture. Trade Union responses are largely ignored. June 2010

· BIS Consultation on "Company Reporting and improving corporate accountability and transparency". However, no proposals to make it compulsory for Companies to report their Health and Safety Record. August 2010,
· Publication by the Cabinet Office of the Lord Young Report "Common Sense - Common Safety" in which Lord Young puts forward a series of recommendations for health and safety, reducing the burden of bureaucracy on businesses. He also calls for restrictions on advertising for "no win, no fee" compensation claims and an overhaul in the way personal injury claims are handled. October 2010, 

· The Prime Minister and the Cabinet accepted all of Lord Young’s recommendations and instruct a range of Government bodies to take them forward. 

· Announcement of intention to amend the Reporting of Injuries, Diseases and Dangerous Occurrences (RIDDOR) Regulations, by extending to seven days the period before an injury or accident needs to be reported, 

· Government Comprehensive Spending Review - Health and Safety Executive (HSE) Budget cut by 35%  October 2010,

· Lord Young’s resigns in November 2010 and Chris Grayling MP, Minister for Employment at DWP takes over responsibility for implementing the Young recommendations which are seen as the first step in the Government’s plans for a massive reform of Britain’s health and safety system. 

Consultation opens on RIDDOR changes to extend reporting period from 3 to 7 days. However, no proposals to improve enforcement of these poorly complied with, poorly enforce regulations. January 2011,

· Publication by the DWP of two reports "Good Health and Safety Good For Everyone" (The next steps in the Government’s plans for further major reform, heralding a new start for health and safety regulation and the health and safety system for Britain's Businesses) and "Common Sense, Common Safety" (progress report Government departments’ progress on health and safety reforms), 

· DWP Health and Safety Minister Chris Grayling announcement launching of a New Strategy for Health and Safety Regulation in Great Britain 21 March 2011,
· HSE proactive inspections and regulation cut by a third,
· Royal Mail and BT amongst many others placed in the low-risk category meaning no routine, proactive inspection and regulation,
· The introduction of more fees for employers when HSE inspectors find fault,
· A Clamp down on rogue health and safety consultants,
· The Government is also launching a further comprehensive review of all existing Health and Safety Laws and Regulations with a view to scrapping measures that are not needed and put an unnecessary burden on business,
· 'Deregulator' Professor Ragnar Lofstedt, of Kings College Centre for Risk Management, appointed to lead the review of Health and Safety legislation, looking at recommendations to simplify existing health and safety legislation and get rid of as much so called 'unnecessary health and safety legislation' as possible, which will be weakened or scrapped in a government bid to cut back 'red tape' and will publish his findings in the autumn. 

In reality the government's health and safety cutbacks are a full frontal attack on workers' rights and these crazy plans will increase workplace deaths and injuries. Employers need to know that there is the possibility of a HSE or Local Authority Safety Inspector visiting the workplace, otherwise there will be no incentive for them to ensure they are protecting their workers. What we need and what we are clearly not going to get under this terrible Tory/Lib-Dem Coalition Government is a well resourced HSE that remains focused on preventing death, serious injury and ill health to those at work and those affected by work activities. The primary function of health and safety laws and their enforcement is a simple one; to stop people being killed or injured by irresponsible and illegal behaviour. A proactive HSE builds greater awareness and commitment to safety amongst employers and provides security and support to vulnerable workers. We keep hearing from government about the great Health and Safety record of the UK but the facts are not ones to be proud of. The TUC estimates that more than 20,000 people die as a result of work each year. For the year 2008-2009: 1.2 million people were suffering from an illness they believed was caused or made worse by work; 551 000 of these were new cases; 246 000 RIDDOR-reportable injuries occurred. (Injuries leading to 3 days or more away from normal work); 29.3 million days were lost overall due to work-related Accidents and Ill health (24.6 million due to work-related ill health and 4.7 million due to workplace injury)."
Yours Sincerely

Dave Joyce

National Health, Safety & Environment Officer

Attachments:

"Good Health and Safety, Good for Everyone" (The next steps in the Government’s plans for reform of the health and safety system in Britain) 

"Common Sense, Common Safety" (progress report Government departments’ progress on health and safety reforms) 

Common Sense, Common Safety" (Lord Young Report)
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Introduction/Background

On 15 October 2010 the Rt Hon Lord Young of Graffham submitted his report,
“Common Sense Common Safety”, to the Prime Minister following a Whitehall-wide
review of the operation of health and safety laws and the growth of the compensation
culture:

http://www.cabinetoffice.gov.uk/resource-library/common-sense-common-safety

The Prime Minister and the Cabinet accepted Lord Young's report and
recommendations in full.

The Department for Work and Pension (DWP)’s Minister for Employment, the Rt Hon
Chris Grayling MP, has now assumed overall responsibility for the implementation of
Lord Young’s recommendations. DWP has therefore developed this progress report
on the recommendations, for the benefit of all those interested in how they are being
taken forward.

The progress report lists all the recommendations - according to the Government
body which is responsible for implementing them - and will be regularly updated on
the DWP website. We hope you find it helpful.

Health and Safety Sponsorship Team
Department for Work and Pensions
March 2011



http://www.cabinetoffice.gov.uk/resource-library/common-sense-common-safety
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Health and Safety Executive

Proposal

1. Simplify the risk assessment procedure for low hazard workplaces such as
offices, classrooms and shops. The Health and Safety Executive (HSE) should
create simpler interactive risk assessments for low hazard workplaces for
downloading from their website (in DWP Business Plan, early 2011).

Progress

HSE created four risk assessment tools (offices, classrooms, shops and charity
shops) for low hazard premises by end 2010.

Proposal

2. The HSE should create periodic checklists that enable businesses operating in
low hazard environments to check and record their compliance with regulations as
well as online video demonstrations of best practice on form completion (in DWP
Business Plan, early 2011).

Progress

The risk assessment tools outlined above help businesses operating in low hazard
environments to comply with their legal obligations. In addition HSE intends to
publish revised guidance (see 8 below).

Proposal

3. The HSE should develop similar checklists for use by voluntary organisations
(in DWP Business Plan, March 2011).

Progress

An interactive risk assessment tool for charity shops was launched for consultation in
December 2010. Checklists are on track for delivery by 31 March 2011.

Proposal

4. Exempt employers from risk assessments for employees working from home
in a low hazard environment.

Progress

HSE is reviewing existing homeworker guidance, in consultation with the Federation
of Small Businesses and the British Chambers of Commerce, with an intention to
republish as part of a wider review of guidance.
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Proposal

5. Exempt self-employed people in low hazard businesses from risk
assessments.

Progress

HSE is reviewing existing guidance for the self-employed and analysing where legal
obligations can be more clearly defined, for example to make clear that currently a
self-employed person with no staff (or fewer than five) does not have to write down
their risk assessment.

Proposal

6. Professionalise health and safety consultants with a qualification requirement
that all should be accredited to professional bodies. Initially the HSE could take the
lead in establishing the validation body for qualifications working with the relevant
sector and professional bodies. However this function should be run by the
professional bodies as soon as possible (in DWP Business Plan, from January
2011).

Progress

An Occupational Safety and Health Consultants Register (OSHCR) — assembly of
which began on 31 January — was formally launched on 21 March. There has already
been a very good response with over 1,400 consultants now on the register. HSE
has supported a number of participating professional bodies in establishing OSHCR
as a not-for-profit company.

Proposal

7. Establish a web based directory of accredited health and safety consultants (in
DWP Business Plan, January 2011).

Progress
As above.

Proposal

8. The HSE should produce clear separate guidance under the Code of Practice
focussed on small and medium businesses engaged in lower risk activities (in DWP
Business Plan, June 2011).

Progress

HSE is addressing this recommendation through publication of ‘Health and Safety
Made Simple’, online tools, and revision of existing guidance.





Common Sense, Common Safety — progress report March 2011

Proposal

9. The current raft of health and safety regulations should be consolidated into a
single set of accessible regulations (in DWP Business Plan, consultation July 2011).

Progress

HSE has undertaken initial consultation with stakeholders on this proposal. It will now
be considered as part of the Independent Review of Health and Safety Regulation,
announced by the Government on 21 March.

Proposal

10. The UK should take the lead in co-operating with other members states to
ensure that EU health and safety rules for low risk businesses are not overly
prescriptive, are proportionate and do not attempt to achieve the elimination of all
risk.

Progress

The European Commission (EC) is analysing a recommendation from its High Level
Group of Independent Stakeholders on Administrative Burdens that low risk small
firms be exempted from certain risk assessment requirements. EC action will be
informed by its Advisory Committee on Safety and Health, on which UK (HSE) is
represented. Impact assessment work is ongoing.

Proposal

11. Amend the Reporting of Injuries, Diseases and Dangerous Occurrences
Regulations (RIDDOR), through which businesses record workplace accidents and
send returns to a centralised body, extending the period before an injury or accident
needs to be reported to seven days (in DWP Business Plan, consultation April 2011).

Progress
A consultation document was published on the HSE website on 31 January 2011.

Proposal

12. The HSE should also re-examine the operation of RIDDOR to determine
whether this is the best approach to providing an accurate national picture of
workplace accidents.

Progress

Once the consultation responses for the proposed first amendment to RIDDOR have
been evaluated, HSE plan to take forward the second proposal to re examine the
operation of RIDDOR as a whole.
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Proposal

13. Undertake a consultation with the intention of having an improved system with
an enhanced role for the HSE in place for a large multi-site retail business as soon as
practicable.

Progress

An Enforcement White Paper, for publication in the spring, will set out the
Government’s proposals for better co-ordinated inspection of multi-site businesses.
HSE is developing its approach to form part of these proposals.

Proposal

14.  Police officers and firefighters should not be at risk of investigation or
prosecution under health and safety legislation when engaged in the course of their
duties if they have put themselves at risk as a result of committing a heroic act. The
HSE, Association of Chief Police Officers and Crown Prosecution Service should
consider further guidance to put this into effect.

Progress

This recommendation is jointly owned by Home Office, Department for Communities
and Local Government, and HSE who are working with the Crown Prosecution
Service and others to develop revised guidance.

Proposal

15.  Abolish the Adventure Activities Licensing Authority and replace with a code of
practice (in DWP Business Plan, primary legislation needed).

Progress
Consultation on a proposed replacement Code is scheduled for May 2011.
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Ministry of Justice

Proposal

16. Introduce a simplified claims procedure for personal injury claims similar to
that for road traffic accidents under £10,000 on a fixed costs basis. Explore the
possibility of extending the framework of such a scheme to cover low value clinical
negligence claims (in MoJ Business Plan, consultation response by October 2011).

and

Proposal

17. Examine the option of extending the upper limit for personal injury claims to
£25,000.

Progress

Ministry of Justice consultation to be launched spring 2011, including proposals to
extend the Road Traffic Accident scheme both outwards (to include other personal
injury and low value clinical negligence schemes) and upwards (by increasing the

upper limit).

Proposal

18. Introduce the recommendations in the Jackson report (in MoJ Business Plan,
consultation by February 2011).

Progress

Ministry of Justice consultation (Proposals for Reform of Civil Litigation Funding and
Costs in England and Wales - Implementation of Lord Justice Jackson’s
recommendations) closed on 14 February 2011. Consultation responses are being
analysed, and next steps will be set out in a Government Response, to be published
later this spring.

Proposal

19. Clarify (through legislation if necessary) that people will not be held liable for
any consequences due to well-intentioned voluntary acts on their part.

Progress

The Department for Transport (assisted by the Ministry of Justice) published
guidance in October 2010 clarifying the position on snow clearance. The Ministry of
Justice has committed to work with relevant Government Departments to provide
further advice to the public when appropriate, for example in response to extreme
weather conditions. Other than responding to such issues as they arise, no further
work is planned in this area.
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Ministry of Justice (Claims
Management Regulator and Solicitors
Regulation Authority)

Proposal

20. Restrict the operation of referral agencies and personal injury lawyers and
control the volume and type of advertising.

Progress

Claims Management Companies
The Ministry of Justice has completed a consultation on the changes required to
prohibit the marketing of cash or other financial inducements for making a claim.

Personal Injury Lawyers

The Solicitors Regulation Authority (SRA) is engaging with stakeholders, including
the Government, the Legal Services Board, the Ministry of Justice/Claims
Management Regulator and the Advertising Standards Authority. The SRA is
discussing its regulatory approach in the light of its move towards outcomes-focused
regulation.
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Department for Education

Proposal

21.  Simplify the process that schools and similar organisations undertake before
taking children on trips.

Progress

The Department for Education (DfE) is preparing revised guidance on health and
safety law for schools, to clarify understanding around the duty of care both in-school
and during off-site visits. DfE expects to publish the revised advice in late spring,
following consultation with a range of organisations engaged in accident prevention.

Proposal

22. Introduce a single consent form that covers all the activities a child may
undertake during his or her time at a school.

Progress

DfE will remind schools that, as stated in Common Sense, Common Safety, parental
consent is not necessary for most off-site educational visits, such as those that occur
during the school day and for which information will suffice. It is currently considering
what practical actions will best take forward the recommendation that a generic
consent form be prepared for every pupil during his or her school career for those
activities on which consent is advised — such as residential trips in the UK or abroad,
adventure activities and activities for Years 1-3. DfE will be consulting on this work.

Proposal

23.  Shift from a system of risk assessment to a system of risk-benefit assessment
and consider reviewing the Health and Safety at Work etc Act to separate out play
and leisure from workplace contexts.

Progress

HSE is consulting with Play Safety Forum members, DfE and Department for Culture,
Media and Sport to consider whether a review of the Health and Safety at Work etc.
Act 1974 is necessary and what new guidance may be required.
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Department for Communities and Local
Government

Proposal

24.  Officials who ban events on health and safety grounds should put their
reasons in writing (in Department for Communities and Local Government (DCLG)
Business Plan, by May 2012).

and

Proposal

25.  Enable citizens to have a route for redress where they want to challenge local
officials’ decisions. Local authorities will conduct an internal review of all refusals on
the grounds of health and safety.

and

Proposal

26.  Citizens will be able to refer unfair decisions to the Ombudsman and a fast
track process should be implemented to ensure that decisions can be overturned
within two weeks. If appropriate, the Ombudsman may award damages where it is
not possible to reinstate an event. If the Ombudsman’s role requires further
strengthening, legislation should be considered (in DCLG Business Plan, by May
2012).

Progress

Action on the above three recommendations has been included in Part 2 —
“Reinvigorating local accountability, democracy and participation” — of DCLG’s
published Business Plan, with any necessary legislation (which would also deal with
the wider role of the Ombudsman) scheduled for 2012.

In advance of that, the Local Government Ombudsman has agreed to look at an
administrative mechanism for fast-tracking complaints about excessive use of health
and safety enforcement powers. This work is underway.

Proposal

27.  Insurance companies to cease the current practice that requires businesses
operating in low hazard environments to employ health and safety consultants to
carry out full health and safety risk assessments.

and

11
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Proposal

28.  Where health and safety consultants are employed to carry out full health and
safety risk assessments, only qualified consultants who are included in the web
based directory should be used.

and

Proposal

29.  There should be consultation with the insurance industry to ensure worthwhile
activities are not unnecessarily curtailed on health and safety grounds. Insurance
companies should draw up a code of practice on health and safety for businesses
and the voluntary sector. If the industry is unable to draw up such a code then
legislation should be considered.

Progress

DCLG is starting discussions with the insurance industry on the proposed code of
practice and a timetable for agreement. Milestones will be included in an update to
the DCLG Business Plan.

12
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Food Standards Agency (and relevant
departments)

Proposal

30. Combine food safety and health and safety inspections in local authorities.
(Guidance, with HSE, by January 2011)

Progress

A joint Food Standards Agency (FSA)/HSE/Local Government Regulation statement
on implementing combined inspection programmes from 1 April 2011 has been
agreed and was issued to local authorities in England on 4 February. The statement
is available on the FSA website at:

http://www.food.gov.uk/archived/enforcementarchive/enf/e/11

Proposal

31. Mandatory local authority participation in the Food Hygiene Rating Scheme
(FHRS) where businesses serving or selling food to the public will be given a rating
of 0 to 5 which will be published in an online database. (Requires primary legislation)

Progress

Local authorities began to roll out the FHRS on a voluntary basis from 1 October
2010 — 40% of authorities in England are expected to adopt the scheme by end June
2011. Food safety is a devolved matter so the recommendations relate to England
only. With a view to ensuring the Scheme’s adoption by the remaining authorities,
before the 2012 Olympics/Paralympics, FSA is actively seeking opportunities to
introduce legislative proposals mandating local authority participation in the scheme.

Additionally, DCLG’s Secretary of State wrote to the Local Government Association
on 26 January 2011 adding his support to that of Lord Young for the FHRS and
encouraging local authorities — in advance of any legislation — to ensure information
on food hygiene standards features among the data sets made available to local
people.

Proposal

32. Promote usage of the scheme by consumers by harnessing the power and
influence of local and national media.

Progress

The FHRS attracted extensive media coverage when formally launched at Bluewater
Shopping Centre in Kent on 30 November 2010. FSA will build on this excellent start
in the coming months and is also working closely with local authorities to promote the
scheme in their areas and generate local and regional media interest.

13



http://www.food.gov.uk/archived/enforcementarchive/enf/e/11



Common Sense, Common Safety — progress report March 2011

Proposal

33.  Encourage voluntary display of ratings, but review after 12 months and if
necessary make display compulsory particularly for those businesses that fail to
achieve a ‘generally satisfactory’ rating. (Review by April 2012)

Progress

The FSA is working with local authorities launching the FHRS to encourage
businesses to display their ratings at their premises in places where their customers
can easily see them.

The review in April 2012 of the voluntary approach to display of ratings will form part
of a wider evaluation of the FHRS and the FSA is currently preparing to tender for
this exercise.

Proposal

34. The results of inspections to be published by local authorities in an online
database in an open and standardised way.

Progress

The FHRS online search facility — food.gov.uk/ratings - went live on 1 October 2010.
This provides a single point of access to consumers for ratings of businesses in area
where local authorities are running the scheme. To date, information on
approximately 29,000 businesses has been published on the site.

Proposal

35.  Open delivery of inspections to accredited certification bodies, reducing the
burden on local authorities and allowing them to target resources on high risk
businesses.

Progress

The FSA will soon conclude research reviewing the range of third party assurance
schemes operating within the food sector. There are many schemes already in
operation and the FSA will now establish criteria for ‘recognising’ schemes and
scheme membership which enables a reduction in the frequency and or/type of
intervention by the regulator. This approach will take into account business’ own
checks, allow for better targeting of local authority resources to higher risk non-
compliant premises and so better protect consumers

14
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Foreword by the Prime Minister

1O DOWNING STREET
LONIHIN SWIA ZAA

Good health and safety is vitally important. But all too often good, straightforward legislation
designed to protect people from major hazards has been extended inappropriately to cover
every walk of life, no matter how low risk.

As a result, instead of being valued, the standing of health and safety in the eyes of the public
has never been lower. Newspapers report ever more absurd examples of senseless bureaucracy
that gets in the way of people trying to do the right thing and organisations that contribute to
building a bigger and stronger society. And businesses are drowned in red tape, confusion and
the fear of being sued for even minor accidents.

A damaging compensation culture has arisen, as if people can absolve themselves from any
personal responsibility for their own actions, with the spectre of lawyers only too willing to
pounce with a claim for damages on the slightest pretext.

We simply cannot go on like this. That’s why I asked Lord Young to do this review and put some
common sense back into health and safety. And that’s exactly what he has done.

I hope this review can be a turning point. Lord Young has come forward with a wide range
of far reaching proposals which this Government fully supports. We’re going to curtail the
promotional activities of claims management companies and the compensation culture they
help perpetuate. We’re going to end the unnecessary bureaucracy that drains creativity and
innovation from our businesses.

And we’re going to put a stop to the senseless rules that get in the way of volunteering, stop
adults from helping out with other people’s children and penalise our police and fire services
for acts of bravery.

Instead, we’re going to focus regulations where they are most needed; with a new system that
is proportionate, not bureaucratic; that treats adults like adults and reinstates some common
sense and trust.

Now we need to act on this report and I am delighted that Lord Young has agreed to remain as
my advisor on these important issues; to work with departments and all those with an interest
in seeing his recommendations put into effect.

et Coo

David Cameron

October 2010
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Foreword by Lord Young

It may seem unusual to commence
a review of health and safety with
the state of litigation in the country
but I believe that a ‘compensation
culture’ driven by litigation is at the
heart of the problems that so beset
health and safety today. Last year
over 800,000 compensation claims
were made in the UK while stories
of individuals suing their employers
for disproportionately large sums
of money for personal injury
claims, often for the most trivial

of reasons, are a regular feature in
our newspapers.

While the ubiquitous media reports may cause
little more than a raised eyebrow to the reader
they hide a serious point; the perception of a
compensation culture results in real and costly
burdens for businesses up and down the country.
Today there is a growing fear among business
owners of being sued for even minor accidents.

And it's not just a media phenomenon; the rise
of claims management companies over the last
decade has had a dramatic impact on the way
we perceive the nature of compensation.VWhen
laws were amended to allow ‘'no win, no fee'
agreements with lawyers, it led to aggressive

and, | believe, wholly inappropriate advertising.
Now we are subject to a barrage of adverts
every time we switch on the television and radio.

Today accident victims are given the impression
that they may be entitled to handsome rewards
just for making a claim regardless of any personal
responsibility — adding to a real sense that we live
in an increasingly litigious society.

It's a climate of fear compounded by the actions
of some health and safety consultants, many
without any professional qualifications, who have

a perverse incentive to take an overzealous
approach to applying the health and safety
regulations. As a consequence they employ a goal
of eliminating all risk from the workplace instead
of setting out the rational, proportionate approach
that the Health and Safety at Work etc Act
demands. It is a problem exacerbated by insurance
companies, some of whom insist on costly and
unnecessary health and safety risk assessments
from external consultants before they will even
consider offering accident insurance policies to
small and medium sized businesses.

Together these factors combine to create a
growing view that ‘if there's a blame, there’s a
claim”and any claim means financial recompense.
At the same time lawyers are incentivised to rack
up high fees secure in the knowledge that they
will be charged to the losing party. It is hardly
surprising that many organisations seek to mitigate
their liabilities with excessively risk averse policies.

And it's a fear that not only blights the workplace
but almost every walk of life — from schools and
fetes, to voluntary work and everyday sports

and cultural activities. It was with this in mind
that the Prime Minister, when he was still Leader
of the Opposition, asked me to investigate the
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compensation culture, alongside our health and
safety regime. My appointment as the Prime
Minister’s advisor on these issues was reconfirmed
once the Coalition Government took office.

Clearly, it is right that people who have suffered

an injustice through someone else’s negligence
should be able to claim redress. It a basic tenet of
law and one on which we all rely.What is not right
is that some people should be led to believe that
they can absolve themselves from any personal
responsibility for their actions, that financial
recompense can make good any injury, or that
compensation should be a cash cow for lawyers
and referral agencies.

It is my firm belief that the UK's compensation
system should focus on delivering fair and
proportionate compensation to genuine claimants
as quickly as possible — not fuelling expectations
that injury means automatic compensation
regardless of the circumstances.

The recommendations in this review are designed
to deliver the necessary reforms to achieve this.
The aim is to free businesses from unnecessary
bureaucratic burdens and the fear of having to
pay out unjustified damages claims and legal fees.
Above all it means applying common sense not
just to compensation, but to everyday decisions
once again.

| am also committed to ensuring that the
recommendations in my report are put into place.
All too frequently reports of this nature are left to
gather dust on the shelves of Whitehall, so | have
agreed with the Prime Minister that | will continue
in my role to deliver all the reforms identified as
being necessary.

feua

The Rt Hon the Lord Young of Graffham
October 2010
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“The aim 1s to free businesses from unnecessary
bureaucratic burdens and the fear of having to
pay out unjustified damages claims and legal
fees. Above all 1t means applying common
sense not just to compensation but to everyday
decisions once again.’






Executive summary

The 1974 Health and Safety at Work etc Act has
provided an effective framework for businesses
and individuals for almost 40 years. Today we have
the lowest number of non-fatal accidents and the
second lowest number of fatal accidents at

work in Europe. In my review of the workings of
this Act, none of my recommendations applies

to hazardous occupations where the present
system, although probably overly bureaucratic,

is nevertheless effective in reducing accidents

at work.

Despite the success of the Act, the standing of
health and safety in the eyes of the public has
never been lower, and there is a growing fear
among business owners of having to pay out for
even the most unreasonable claims. Press articles
recounting stories where health and safety rules
have been applied in the most absurd manner; or
disproportionate compensation claims have been
awarded for trivial reasons, are a daily feature of
our newspapers.

All this is largely the result of the way in which
sensible health and safety rules that apply to
hazardous occupations have been applied across
all occupations. Part of the responsibility lies with
the EU where the Framework Directive of 1989
has made risk assessments compulsory across all
occupations, whether hazardous or not, and part
to the enthusiasm with which often unqualified
health and safety consultants have tried to
eliminate all risk rather than apply the test in the
Act of a ‘reasonably practicable” approach.

Businesses now operate their health and safety
policies in a climate of fear. The advent of ‘no win,
no fee’ claims and the all-pervasive advertising by

claims management companies have significantly
added to the belief that there is a nationwide
compensation culture. The ‘no win, no fee’ system
gives rise to the perception that there is no
financial risk to starting litigation; indeed some
individuals are given financial enticements to make
claims by claims management companies who

are in turn paid ever-increasing fees by solicitors.
Ultimately, all these costs are met by insurance
companies who then increase premiums. However,
any employer not covered by accident insurance
faces bankruptcy, which encourages them to
follow every recommendation of their health and
safety consultant, no matter how absurd.

The system for claiming compensation is a
growing industry in itself. Indeed concerns
became such that in 2008 the Master of the Rolls
asked Lord Justice Jackson to conduct a review
into the costs of litigation. | fully endorse the
recommendations that he has made.

The incentives for claiming compensation

have to change.The system must be fair and
proportionate without placing an excessive
financial burden on the losing party. Claimants
have a legal right to make fair and reasonable
claims without undue bureaucracy. | propose that
the scheme recently introduced for road traffic
accidents be extended to cover straightforward
personal injury claims. This will deliver a simple,
cheaper and quicker resolution of claims. | also
propose tighter regulation of advertising by claims
management companies.

My report highlights the role that the Health and
Safety Executive (HSE) and local authorities have
in promoting a common sense approach to health
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and safety. Their role is pivotal in ensuring that
businesses, schools and voluntary organisations
can operate in a way where health and safety is
applied in a proportionate manner.

| propose that the HSE develop downloadable
checklists to reassure organisations operating in
low hazard environments that they are meeting
their legal obligations and managing risk so far

as is reasonably practicable. This is an interim
solution, for | recommend that we go back to the
European Commission and negotiate a reduction
of burdens for low hazard environments.

Indeed, if we do not, there is a real risk that the
Commission will wish to impose these obligations
on firms employing five or fewer, who are
currently excluded.

Fears of facing legal action after failing to manage
risk appropriately often encourage organisations
to use the services of costly health and safety
consultants. Currently there are no qualification
standards for health and safety consultants and,
as a result, they often adopt an overcautious
approach. This can lead to excessive and
unwarranted costs to business and the voluntary
sector or to the unnecessary cancellation of
events on health and safety grounds. | recommend
that health and safety consultants be accredited
and that processes are in place to ensure that
assessments are proportionate.

In instances where local authorities have adopted
an overzealous approach towards health and
safety, | recommend that the public should be
allowed an appeal process and appropriate
recompense. The role of the Local Government
Ombudsman may need to be strengthened to
achieve this.

The insurance industry also bears part of the
responsibility for the over-interpretation of
health and safety legislation. | will work with the
industry to ensure that the approach | propose
is considered sufficient for the purposes of
insurance. | have asked the industry to draw up
a code of practice to prevent burdens falling
disproportionately on small businesses and the
voluntary sector.

This disproportionate approach has also had
a negative impact on education in this country

and has decreased the number of opportunities
available to children to experience risk in a
controlled environment, especially through school
trips and competitive sport. My proposals aim to
ease the administrative burden on teachers that
the current health and safety regime has brought
about to ensure that children do not miss out on
important experiences.

The HSE, local authorities and private
organisations must work in partnership to make
the system simpler. | propose that systems

are simplified where possible, such as by local
authorities combining food safety and health and
safety inspections. The results of inspections should
be publicly available, enabling consumers to make
informed choices.

Furthermore, organisations must provide advice
which is clear and consistent and which is easily
accessible to businesses, voluntary organisations
and schools. Unpicking the system and freeing

it from bureaucracy are the best enablers of

an effective health and safety system without
unnecessarily risking injuries or lives. If necessary,
we should challenge legislation on a European
level to achieve this.

A full list of my recommendations is available on
pages |5—17.





Summary of recommendations

Compensation culture

¢ Introduce a simplified claims procedure for
personal injury claims similar to that for road

traffic accidents under £10,000 on a fixed costs

basis. Explore the possibility of extending the
framework of such a scheme to cover low
value medical negligence claims.

» Examine the option of extending the upper
limit for road traffic accident personal injury
claims to £25,000.

¢ Introduce the recommendations in Lord Justice

Jackson's review of civil litigation costs.

e Restrict the operation of referral agencies and

personal injury lawyers and control the volume

and type of advertising.

o Clarify (through legislation if necessary)
that people will not be held liable for any

consequences due to well-intentioned voluntary

acts on their part.

Low hazard workplaces

* Simplify the risk assessment procedure for low
hazard workplaces such as offices, classrooms
and shops. The HSE should create simpler
interactive risk assessments for low hazard
workplaces, and make them available on its
website.

* The HSE should create periodic checklists
that enable businesses operating in low hazard
environments to check and record their
compliance with regulations as well as online
video demonstrations of best practice in
form completion.

* The HSE should develop similar checklists for
use by voluntary organisations.

* Exempt employers from risk assessments for
employees working from home in a low hazard
environment.

* Exempt self-employed people in low hazard
businesses from risk assessments.

Raising standards

* Professionalise health and safety consultants
with a qualification requirement that all
consultants should be accredited to professional
bodies. Initially the HSE could take the
lead in establishing the validation body for
qualifications, working with the relevant sector
and professional bodies. However; this function
should be run by the professional bodies as
soon as possible.

e Establish a web based directory of accredited
health and safety consultants.

Insurance

e Insurance companies should cease the current
practice that requires businesses operating in
low hazard environments to employ health and
safety consultants to carry out full health and
safety risk assessments.

* Where health and safety consultants are
employed to carry out full health and safety risk
assessments, only qualified consultants who are
included on the web based directory should
be used.
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* There should be consultation with the
insurance industry to ensure that worthwhile
activities are not unnecessarily curtailed on
health and safety grounds. Insurance companies
should draw up a code of practice on health
and safety for businesses and the voluntary
sector.: If the industry is unable to draw up such
a code, then legislation should be considered.

Education

o Simplify the process that schools and similar
organisations undertake before taking children
on trips.

e Introduce a single consent form that covers all
activities a child may undertake during his or
her time at a school.

e Introduce a simplified risk assessment for
classroomes.

e Shift from a system of risk assessment to a
system of risk—benefit assessment and consider
reviewing the Health and Safety at Work etc
Act 1974 to separate out play and leisure from
workplace contexts.

Local authorities

» Officials who ban events on health and safety
grounds should put their reasons in writing.

 Enable citizens to have a route for redress
where they want to challenge local officials’
decisions. Local authorities will conduct an
internal review of all refusals on the grounds
of health and safety.

o Citizens should be able to refer unfair decisions

to the Ombudsman, and a fast track process
should be implemented to ensure that
decisions can be overturned within two weeks.
If appropriate, the Ombudsman may award
damages where it is not possible to reinstate
an event. If the Ombudsman’s role requires
further strengthening, then legislation should
be considered.

Health and safety legislation

* The HSE should produce clear separate

guidance under the Code of Practice focused
on small and medium businesses engaged in
lower risk activities.

The current raft of health and safety regulations
should be consolidated into a single set of
accessible regulations.

The UK should take the lead in cooperating
with other member states to ensure that EU
health and safety rules for low risk businesses
are not overly prescriptive, are proportionate
and do not attempt to achieve the elimination
of all risk.

Reporting of Injuries, Diseases and
Dangerous Occurrences Regulations 1995

* Amend the Reporting of Injuries, Diseases and

Dangerous Occurrences Regulations 1995,
through which businesses record workplace
accidents and send returns to a centralised
body, by extending to seven days the period
before an injury or accident needs to be
reported.

The HSE should also re-examine the operation
of the Reporting of Injuries, Diseases and
Dangerous Occurrences Regulations 1995 to
determine whether this is the best approach
to providing an accurate national picture of
workplace accidents.





Working with larger companies

» Undertake a consultation with the intention of
having an improved system with an enhanced
role for the HSE in place for large multi-site
retail businesses as soon as practicable.

Combining food safety and health and

Summary of recommendations

Police and fire services

* Police officers and firefighters should not be

at risk of investigation or prosecution under
health and safety legislation when engaged

in the course of their duties if they have put
themselves at risk as a result of committing a
heroic act. The HSE, Association of Chief Police

Officers and Crown Prosecution Service should

safety inspections : . 2
consider further guidance to put this into effect.

* Combine food safety and health and safety

inspectors in local authorities. Adventure training

» Make mandatory local authority participation
in the Food Standards Agency’s Food Hygiene
Rating Scheme, where businesses serving or
selling food to the public will be given a rating
of 0 to 5 which will be published in an online
database in an open and standardised way.

» Abolish the Adventure Activities Licensing
Authority and replace licensing with a code
of practice.

* Promote usage of the scheme by consumers by
harnessing the power and influence of local and
national media.

* Encourage the voluntary display of ratings, but
review this after |2 months and, if necessary,
make display compulsory — particularly for
those businesses that fail to achieve a ‘generally
satisfactory’ rating.

e The results of inspections should be published
by local authorities in an online database in an
open and standardised way.

* Open the delivery of inspections to accredited
certification bodies, reducing the burden on
local authorities and allowing them to target
resources at high risk businesses.





Compensation culture

In 2006 the House of Commons Constitutional
Affairs Committee's report into the compensation
culture concluded that people perceive Britain to
be a far more litigious society than it was |10 or 20
years ago. This culture creates a climate of fear and
encourages organisations to attempt to eliminate
all risk, even though this is an unattainable goal.
Furthermore, a blame culture has developed in
which, rather than accepting that accidents can
and do happen, somebody must always be at fault
and financial recompense is seen to make good
any injury. While there is of course a need for
those injured as a result of negligence to receive
adequate damages, the legal process must be
proportionate and not unduly costly.

Britain's ‘compensation culture’is fuelled by
media stories about individuals receiving large
compensation payouts for personal injury claims
and by constant adverts in the media offering
people non-refundable inducements and the
promise of a handsome settlement if they claim.
It places an unnecessary strain on businesses of
all sizes, who fear litigation and are subjected to
increasingly expensive insurance premiums.

The problem of the compensation culture
prevalent in society today is, however, one of
perception rather than reality. The number of
claims for damages due to an accident or disease
has increased slowly but nevertheless significantly
over recent years. Furthermore, there is clear
evidence that the public believes that the number
of claims and the amount paid out in damages
have also risen significantly.

The cost of litigation is a burden for both

the private and the public sectors.There is
considerable evidence of the disproportionate
nature of damages in relation to claimants’ costs.
Leading insurers are currently paying some costs
at a rate of over 100% of the damages payable.

In 2009/10 the NHS Litigation Authority (NHSLA)
paid out nearly £297 million in damages on claims
closed in that period. On the same claims, the
NHSLA spent a total of £163.7 million on legal
costs, of which 74% went to claimants’ lawyers
and 26% to its own lawyers. Some of this money
could be better spent on healthcare.

Access to justice

If there is one law that Parliament cannot repeal
it is the law of unintended consequences, and it
is the unintended consequences of well meaning
legislation that are at the root of our problems
today. The Access to Justice Act 1999 brought
about three major changes in the compensation
landscape. These were the introduction of
conditional fee agreements (CFAs), the growth
of after the event (ATE) insurance and the
proliferation of claims management companies.
The shift towards increased fears of litigation can
be seen to have its roots in these changes. The
2006 report concluded that problems lay in the
public’s increased awareness that it was possible
to sue without any financial risk. The changes
encouraged the belief that claiming compensation
for even the most minor of accidents is quick and
easy, while at the same time incentivising lawyers
to rack up high fees in the knowledge that they
will be covered by the losing party.
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Conditional fee agreements

The CFA is one of the most common forms of
‘no win, no fee' agreement, where the lawyer will
only be paid if the claim is successful. The lawyer
will also be entitled to an extra fee (known as a
success fee): the losing party normally pays both
lawyer's costs and the success fee in whole or in
part. There are some costs and disbursements not
covered by a CFA, and the lawyer can arrange for
these to be covered by an ATE insurance policy.

ATE insurance policies cover litigants against
any future liability for an opposing party's costs.
Sometimes they also cover liability for other
fees and disbursements. If the action is lost

the insurance company covers the costs of
the premium, but if the action is won the ATE
insurance premium is recoverable from the
losing party.

Referral fees and claims management
companies

Referral fees are paid by solicitors to third parties
who acquire business for them. Solicitors were
permitted to pay referral fees through changes
to the Law Society rules in 2004. Since then,
there has been tremendous growth of claims
management companies, including those directly
run by firms of solicitors. This in turn has led to

a massive increase in adverts on the radio and
television targeting people who might have a
claim for an accident or personal injury. These
firms promise to investigate the facts and assess
whether or not there are grounds for a claim, and
if there is, undertake to act for the claimant on a
‘no win, no fee’ basis.

Furthermore, many adverts entice potential
claimants with promises of an instant cheque

as a non-returnable bonus once their claim is
accepted — a high pressure inducement to bring
a claim if ever there was one.

Such companies then proceed to auction any
claim that appears well founded to the solicitor
who will pay the most. Quite apart from
encouraging litigation in circumstances when

it might not otherwise occur, claims go to the
solicitor who pays the most, rather than the one
most suitable for the client — sometimes even if
their practice is far away from their client.

Figures from the Legal Services Board suggest
that lawyers who pay referral fees can receive
up to 100 times as much work as those who do
not. It is little surprise then that fees have risen
from £250 per case in 2004 to up to £800 per
case today. Evidence from the insurance industry
shows that over 5% of the total cost of a claim
goes to pay for referral fees and adds nothing
to a claimant's damages. This burden cannot be
sustained, especially given the constant increase
in referral costs.

Last year both the Law Society and the Bar
Council recommended that referral fees be
stopped, on the grounds that they have the
potential to limit access to justice and reduce
the quality of legal services on offer. Others, such
as the Legal Services Board, argue that there is
little evidence of this. | am in no doubt that the
payment of referral fees and the accompanying
culture that sees claimants rewarded before the
legal process has even begun creates a climate
in which businesses, the public sector and even
voluntary and charity organisations fear litigation
for the smallest of accidents, and then manage risk
in accordance with this fear.

The regulation of claims management
companies

The Better Regulation Task Force's Better Routes to
Redress report of 2004 identified a need for
claims management companies to be regulated.
Particular concerns raised about the sector in the
report and elsewhere were the use of aggressive
marketing techniques, encouraging frivolous claims,
misleading consumers about funding options,
providing poor quality advice and dropping

claims when they were not thought to be
financially lucrative.

After the industry’s attempts at self-regulation
failed, the Ministry of Justice launched the
Claims Management Regulator in April 2007.
Personal injury is the largest sector it regulates,
with over |,500 businesses. The market is
estimated to be worth nearly £300 million per
annum. Meanwhile, the advertising spend for
‘no win, no fee' companies is worth around
£40 million per annum.





All claims management companies must register
with the Claims Management Regulator, although
certain statutory exemptions apply. Businesses

are required to follow rules that prevent them
from cold calling and engaging in high pressure
selling, and which require them to provide written
information on how to pursue a claim and the
costs involved, allow a 14-day cooling off period
and operate a customer complaints scheme.

The rules outlaw misleading marketing and require
companies to adhere to the standards laid down in
the advertising codes overseen by the Advertising
Standards Authority and the Direct Marketing
Association’s direct marketing code of practice.

However, in my view the regulations do not go
far enough: they allow companies and personal
injury lawyers to advertise in such a way that
encourages individuals to believe that they can
easily claim compensation for the most minor

of incidents and even be financially rewarded
once a claim is accepted. | have written to the
Claims Management Regulator to express my
concern that the current regulations simply do not
go far enough to control the damaging actions of
these companies. | have written in similar terms
to the Solicitors Regulation Authority, which has
the responsibility for oversight of those solicitors
that act in a similar way to claims management
companies. Copies of these letters are attached
at Annexes G and H.

| particularly feel that the system needs to go
further and do more to control both the volume
of advertising that such companies produce

and also the content of these adverts. Indeed,
advertising can be seen as one of the key factors
in driving a fear of litigation. A Department

for Constitutional Affairs report on the effects
of advertising with regard to personal injury
claims from March 2006 suggests that as a
direct consequence of advertising by claims
management companies, almost 90% of people
surveyed believe that there are more people
receiving payments for personal injury than five
years previously.

Compensation culture

Alongside claims management companies,
personal injury lawyers themselves are also
directly responsible for a large amount of
advertising. In my view they are every bit as much
of a problem as claims management companies.

| have written to Lord Smith, the chair of the
Advertising Standards Authority, to ask for a
review of some of the advertising of claims
management companies and personal injury
lawyers to ensure that the advertising code is
strictly adhered to — particularly in relation to the
social responsibility provision. A copy of my letter
is at Annex |.

The Jackson Report

In 2008 fears over the spiralling of litigation costs
prompted the Master of the Rolls to ask Lord
Justice Jackson to investigate the situation. After
an extensive enquiry lasting over a year, his final
report was published in January 2010.

He recommended that CFA success fees and
ATE insurance premiums should cease to be
recoverable from the losing party in litigation.
This would not prevent the use of ‘no win, no fee'
arrangements as such, but would limit the costs
for which the losing side would be liable. In order
to ensure that claimants still received appropriate
damages (for example to cover medical expenses
after paying the success fee for which claimants
would now become liable), Lord Justice Jackson
proposed that the amount of ‘general’ damages
payable be increased by 10% and that the amount
that can be claimed in success fees by the lawyer
be capped at 25% of any settlement (excluding
damages for future care and loss). Lord Justice
Jackson also proposed a ban on referral fees.

Lord Justice Jackson also recommended that
lawyers should be able to enter into contingency
fee agreements, also known as damages based
agreements (DBAs). Under these, a lawyer would
take on the case on a'no win, no fee' basis and
would take a pre-agreed share of any damages

' Effects of advertising in respect of compensation claims for
personal injuries, Department for Constitutional Affairs,
March 2006.
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if they were successful, but nothing if they failed.
Thus if a lawyer agreed to take a quarter of any
award and the claimant was awarded £100,000,
the solicitor would receive £25,000 and no more.
If the claim is unsuccessful the lawyer does not
receive payment.

Lord Justice Jackson also recommended that
before the event insurance (BTE) be extended.
This is insurance that often comes as an optional
add-on with a motor or household insurance
policy, and although it is not suitable today (a
mechanism for preventing vexatious or frivolous
claims will have to be devised), the practicability
of a national scheme should be investigated.
Extending BTE insurance might be a fair solution
to the problem of access to justice. | propose
consulting with the insurance industry on
developing stand-alone BTE policies suitable for
individuals, as well as on how to best develop
policies for small businesses.

The Ministry of Justice is holding a consultation
into the implementation of the Jackson Report's
proposals around CFAs and DBAs in the early
autumn. | warmly welcome this consultation.

It is my firm belief that the Government should
adopt Lord Justice Jackson's proposals as soon

as possible. | am also aware that the Legal
Services Board is currently undertaking a major
investigation into referral fees, including a public
consultation. | very much welcome this and
recommend that the Government consider the
results of this investigation alongside the outcome
of the consultation on Lord Justice Jackson’s other
recommendations.

Extension of the Road Traffic Accident
Personal Injury Scheme

As well as the introduction of Lord Justice
Jackson's proposals, | recommend extending the
current Road Traffic Accident Personal Injury
Scheme put in place by the Ministry of Justice

to include other personal injury and lower value
clinical negligence cases. This may greatly simplify
the claims process, reduce the time taken to agree
damages and result in reduced costs for all parties.

The NHSLA is currently responsible for handling
both clinical and non-clinical negligence cases
on behalf of the NHS. In 2009/10, the NHSLA

received 6,652 claims and potential claims (where
an individual states their intention to claim but
does not do so at that point) under its clinical
schemes, and 4,074 claims and potential claims

in respect of its non-clinical schemes.

Lower value claims (£1—£25,000) under the
NHSLA's largest scheme have an average
settlement time of just over six months, although
around 4% of cases received by the NHSLA go
to court. Total legal costs incurred in connection
with NHSLA clinical claims closed in 2009/10
amounted to £163.7 million.To my mind, the
current system is too costly, and it takes far too
long for some medical negligence cases to be
resolved. Unfortunately, the adoption of the
Jackson proposals will not in itself substantially
shorten the process.

The recently introduced Road Traffic Accident
Personal Injury Scheme provides a model of how
an effective system should work. This scheme was
developed at the request of stakeholders and

is funded by the insurance industry. It delivers
fair compensation by way of a simple procedure
to any claimant making a low value personal
injury claim, although it does not provide for
standardised damages. The whole process is
broken down into three straightforward stages,
delivered to a fixed timetable. For each stage
there are fixed costs, recoverable by the claimant
solicitor at the end of each stage.

The Road Traffic Accident Personal Injury Scheme
also has the advantage of being accessible online
through an industry-led web portal, allowing the
secure exchange of electronic information. This
represents a significant shift from the previous
paper-based process and provides cost and
resource benefits for both the insurance and
claimant industries.

| therefore propose that we should explore the
possibility of extending the framework of the Road
Traffic Accident Personal Injury Scheme to low
value clinical negligence claims. | believe that such

a move could reduce costs, as it would involve
capping fees and would speed up the overall claims
process. It would also introduce a clear and user-
friendly scheme that would minimise the amount
of time people spend off work and in receipt of
benefits while awaiting payment of damages.





The Department of Health has already considered
new approaches to the handling of low value
clinical negligence claims. The NHS Redress

Act 2006 missed an opportunity to improve
fundamentally the way that clinical negligence
claims are handled. It should have focused on
improving the fact-finding phase prior to pursuit
of a claim in order to facilitate faster resolution
of claims and leaving it to the parties concerned,
or ultimately the courts, to determine cases not
resolved by the fact-finding. The Department of
Health is currently considering ways to improve
fact-finding as a means to speed up claims
settlement and reduce costs.

If proposals can be developed along these

lines, the Department of Health should also
consider how these improvements relate to my
recommendation to explore how the Road Traffic
Accident Personal Injury Scheme framework
could be extended to low value clinical
negligence claims.

| recognise that the Road Traffic Accident Personal
Injury Scheme will need some modification in
procedures if it is to be extended to a wider
range of compensation claims. It will also be
necessary to monitor any changes to the scheme
to ensure that they do not place an unnecessary
financial burden on the insurance industry. One
change | think would be beneficial would be to
look at the current upper limit for cases and
examine the option of increasing this to £25,000.
Many millions of pounds would be diverted from
legal costs to health delivery annually if we do
this right. One of the incidental but important
advantages of the adoption of this scheme will
be the vastly reduced scope for advertising that
a scale fee system will deliver.

Good samaritan clause

One of the great misconceptions, often
perpetuated by the media, is that we can be liable
for the consequences of any voluntary acts on our
part. During winter 2009/10, advice was given on
television and radio to householders not to clear
the snow in front of their properties in case any
passer by would fall and then sue. This is another
manifestation of the fear of litigation. In fact there
is no liability in the normal way, and the Lord Chief

Compensation culture

Justice himself is reported as saying that he had
never come across a case where someone was
sued in these circumstances.

Yet this belief is particularly pernicious, as it may
deter people from engaging in organised voluntary
activities in the mistaken belief that they can be
sued should anything go wrong. People who seek
to do good in our society should not fear litigation
as a result of their actions.

Popular perception is that it could be dangerous
to volunteer, largely because in the USA good
samaritans are often liable (and in fact doctors and
other medical professionals are instructed by their
insurance companies not to stop at an accident).
It is important to have clarity around this issue and
at some point in the future we should legislate to
achieve this if we cannot ensure by other means
that people are aware of their legal position when
undertaking such acts.

There is no liability in such cases unless negligence
can be proved.

Compensation culture recommendations

Introduce a simplified claims procedure for
personal injury claims similar to that for
road traffic accidents under £10,000 on

a fixed costs basis. Explore the possibility
of extending the framework of such

a scheme to cover low value medical
negligence claims.

Examine the option of extending the
upper limit for road traffic accident
personal injury claims to £25,000.

Introduce the recommendations in the
Jackson Report.

Restrict the operation of referral agencies
and personal injury lawyers and control
the volume and type of advertising.

Clarify (through legislation if necessary)
that people will not be held liable for any
consequences due to well-intentioned
voluntary acts on their part.
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Health and safety

The current standing of health and safety
in society

Health and safety is important. Over the nearly
four decades since the Health and Safety at Work
etc Act 1974 was passed we have built up an
enviable record: today we have the lowest number
of non-fatal accidents and the second lowest
number of fatal accidents at work in Europe.
Anybody looking at a construction site today
would find it hard to recognise from a similar

site only a decade or two ago, and this applies
throughout all hazardous occupations.

Yet at the same time the standing of health and
safety in the eyes of the public has never been
lower. AlImost every day the papers compete
to write about absurdity after absurdity, all in
the name of ‘elf and safety’ as it has become
widely known.

While health and safety has become a subject for
humour for the general public, for businesses it is
a source of confusion. Straightforward legislation
originally put in place for hazardous industries has
been applied in a disproportionate way to low
risk businesses. This is sometimes experienced

as a ‘Kafkaesque’' web of red tape which small
organisations in particular find exceptionally
burdensome and costly. Indeed, in a recent survey
of small businesses respondents felt that health
and safety regulations were nearly twice as much
an obstacle to business success as any other area
of legislation.’

On the back of media stories about large
compensation payouts, there is a growing fear
among business owners of being sued for
breaches of health and safety rules. These fears
are compounded by the actions of some health
and safety consultants — in the main those
without any qualifications — who try to apply the
test of eliminating all risk instead of proposing
‘reasonably practicable’ steps specified by the Act.
Coupled with the rise of the claims management
companies and their ‘no win, no fee' agreements
with lawyers, this has created a climate of fear
among many owners and managers of small and
medium companies.

Faced with so much litigation support readily
available for claimants, the owners and managers
are forced to rely completely on their insurance
policies for protection, and believe that they must
follow their consultant's report to the letter for
fear that their cover may be imperilled. Hence
the example of the restaurant that banned
toothpicks and the many other stories that

so delight our media.

All these factors work together to create an
adverse climate for the proper application of
health and safety. To make the changes necessary
to deliver reform there is a need to tackle the
whole range of factors that impact both on the
reality and perception of the way things currently
operate. This means addressing the unnecessary
bureaucracy around health and safety, the context

2 Annual small business survey 2007/08, BERR, 2009.
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of the fear surrounding the compensation culture,
and the role that health and safety professionals,
the insurance industry, claims management
companies and lawyers play. All these are
interdependent and need to be addressed
together if real change is to be achieved.

Quite outside the world of business, many are
the reports of activities and events banned by
local authorities, sometimes at short notice, in the
name of health and safety. Here the citizen has
no right to question the decision of the official,
yet often no grounds are given for that decision.
This, again, puts health and safety into disrepute.

The recommendations in this section of the
review are designed to bring some much needed
common sense back into the application of our
health and safety regulations. My aim is to free
businesses from the imposition of unnecessary
bureaucratic burdens and to return the proper
application of health and safety to the high
standing it deserves.

The role of the Health and Safety
Executive

The Health and Safety Executive (HSE) plays a
vital role in the promotion of health and safety.
Its responsibilities span the whole spectrum of
business — from the most hazardous industry
to low risk environments such as offices, but in
the main its activities are confined to hazardous
businesses and occupations.

The focus of my review has been on ensuring
that the standing of health and safety is increased
from its current low base.While in recent years
the HSE has made significant progress in helping
to promote best practice in businesses, there is
more that can be done to ensure that businesses
are able to understand and comply with their
responsibilities and respond in a proportionate
way to health and safety requirements.

The HSE recognises that small and medium sized
enterprises (SMEs) in low risk areas need to have
better information and support. Over the past few
years there has been a considerable improvement
in the availability of guidance to businesses, for
example through the HSE website. However,

small businesses are still sometimes unsure of

what they need to do to comply with health and
safety rules. The result is that they often call upon
‘expert’ assistance in the form of health and safety
consultants, who may not always recommend

the least burdensome approach. It is clear that
small businesses would welcome more practical,
authoritative guidance on what they need to do.

| believe that the HSE is in a good position and is
very willing to provide this.

A particular area of uncertainty is in the
preparation of risk assessments as required
under health and safety law. Business needs help
to understand how best to comply with these
requirements in a way that is proportionate to
the risks posed by their work activities. | make a
number of recommendations to help achieve this.

Local authorities

There are some 3,200 local authority inspectors
involved in health and safety duties. They are
responsible for ensuring that health and safety
regulation is applied in over a million lower risk
workplaces, such as shops, offices, pubs, cinemas
and residential care homes.

Local authority health and safety inspectors
have the right to enter any workplace to carry
out an inspection. On a normal inspection visit,
one would expect an inspector to look at the
workplace and check that reasonably practicable
steps have been taken to avoid obvious risk.
The inspector may offer guidance or advice if
necessary.

In addition to inspections at business premises,
local authority officials can provide advice on
specific events, and often advise organisations
on whether events should be held; if they think
that there is a health and safety issue, they can
effectively prevent the event from taking place.

There is some inconsistency across local
authorities, and the rules on health and safety
are not always applied with a view to a proper
risk management approach. In some instances

it is clear that officials are giving poor advice to
organisations and individuals, who are in turn
prevented from running an event (for example

a school fete) when there is no legitimate reason
not to on health and safety grounds. However,





there is no requirement to put these reasons in
writing and the specific grounds for the decision
are often not made transparent.

There is also currently no system for appeal or
redress when an event is banned or curtailed

for health and safety reasons’. They are simply
required to accept the decision and not go ahead
with the event as planned. They could also be
discouraged from even planning such an event for
fear or expectation that a local authority official
will not allow it.

| would like to see the Government put a system
in place whereby individuals have the right to ask
local authority officials who ban events on health
and safety grounds to put their reasons in writing.

If it transpires that the local authority officials
banned an event without a legitimate reason,
the Government should give individuals and
organisations a route for redress where they
can challenge those decisions and, if appropriate,
compensate them.

Local Government Ombudsman

There are currently three Local Government
Ombudsmen in England (each dealing with
complaints from different areas of the country),
one in Scotland, one in Northern Ireland and one
in Wales. They make their decisions independently
of all government departments, local authorities
and politicians. The decision of the Ombudsman

is final and cannot be appealed. However, the
Ombudsman can be challenged in the High Court
if it is believed that its reasoning has a legal flaw.

At present, when the Ombudsman finds that a
local authority has done something wrong, it may
recommend how the local authority should put it
right. Although the Ombudsman cannot enforce
its recommendations, most local authorities are
almost always willing to act on what it says.

Health and safety

| believe that we should strengthen the function of
the Ombudsman with regard to health and safety,
such that citizens can challenge decisions made by
local government officials and potentially receive
damages in the light of a poor decision. If the
function of the Ombudsman should still require
further strengthening after this system has been
put in place, then we should consider a change in
legislation. This should, however, be a last resort.

Local government recommendations

Officials who ban events on health and
safety grounds should put their reasons
in writing.

Enable citizens to have a route for redress
where they want to challenge local officials’
decisions. Local authorities will conduct

an internal review of all refusals on the
grounds of health and safety.

Citizens should be able to refer unfair
decisions to the Ombudsman, and a fast
track process should be implemented to
ensure that decisions can be overturned
within two weeks. If appropriate, the
Ombudsman may award damages where
it is not possible to reinstate an event. If
the Ombudsman’s role requires further
strengthening, then legislation should

be considered.

Risk assessments in low hazard
workplaces

Low hazard workplaces are places where the risk
of injury or death is minimal. These include shops,
offices and classrooms. The latest figures show that
only around 3% of all workplace injuries in Great
Britain involve offices and that no office workers
died as a result of accidents at work in 2009.The
main risks encountered in a low hazard workplace
include repetitive strain injury, injuries from lifting
and moving things and minor slips and trips.
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Nonetheless, the EC Framework Directive
requires employers to carry out a written risk
assessment and applies to low hazard workplaces
as well as high hazard workplaces. In simple terms,
this places a duty on employers to undertake

and act upon a ‘suitable and sufficient’ assessment
of the risks in their workplace, keep that
assessment under review and communicate to
their employees both the risks identified and the
actions being taken.

Businesses, especially smaller ones, frequently
struggle to evaluate for themselves how well
they are meeting the goals set out by the
regulations. A lack of specific criteria increases
misunderstanding among employers about
what is actually required, as does the language
around the process. Although advice and
guidance is provided by the HSE, it is not always
easily accessible. | believe that this places undue
burdens on businesses that operate in low
hazard environments.

In particular, there appear to be significant
differences in the cost of compliance between
smaller and larger firms, with the burden falling
disproportionately on smaller employers. On

a per employee basis, SMEs may be spending
almost six times more than larger ones on risk
assessment.’

A lack of in-house expertise and the demands of
insurance companies frequently mean that small
businesses are forced to rely on the services

of paid health and safety consultants — some of
whom may not be fully qualified or even qualified
at all. The fact that these consultants receive large
fees creates a perverse incentive for some health
and safety consultants to ‘gold-plate’ the advice
they give and insist on the elimination of risk,
rather than its proper management. We should
all accept that health and safety in non-hazardous
occupations is little more than common sense

in action.

| believe that our entire approach to risk
assessments needs to change across the board.
We should return to the principles underlying
the 1974 Act, and we could learn a lot from
companies such as some large supermarkets
who have adopted a system of risk management
which considers the context in which hazards
occur and the environment in which an employee
works. By focusing on a proportionate response
to risk, companies are able to protect their
employees without unnecessary financial and
bureaucratic burdens.

For office accommodation, including the

office areas of industrial companies, and other
low hazard environments such as shops and
classrooms, | therefore propose that we should
simplify the guidance and procedure required
for a written risk assessment. This could be
achieved by the HSE providing simple advice
promoted through targeted communications and
a downloadable checklist for risk assessments.
This will provide low risk workplaces such as
offices, schools and shops with a straightforward
way of knowing that they have achieved the
required standards to meet the goals set out in
the regulations. The downloadable checklist should
be extended for use within the voluntary sector,
whereby organisations that employ volunteers
would also have the reassurance that they have
met the required standards.

In response to my review the HSE has already
developed an interactive form for an office
environment, accessible at www.hse.gov.uk/risk/
office.htm. Most should be able to complete
the form in less than 20 minutes. This will
enable businesses to consider the risks for their
businesses in a simple, straightforward way with
the confidence that they have addressed all

the requirements set out in legislation. This will
obviate the need to employ external consultants
to provide advice in low risk environments.

> An international literature review on the regulatory
burdens on business found that in the USA, the UK
the European Union, Australia and New Zealand, the
smallest firms of up to 20 employees could bear cost of
at least 35% more, and sometimes several times higher,

than the largest employers (those with 500+ employees).
This review by Chittenden et al, and other studies, are
referenced in Costs of compliance with health and safety
regulations in SMEs, Chittenden et al, HSE Research Report
174,2003.
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An example of a typically completed form is set
out at Annex L. The HSE has invited feedback
about the form from businesses and other
relevant stakeholders.

The intention is for similar interactive forms
to be developed for shops, classrooms and the
voluntary sector.

Voluntary activities

There is a clear need to ensure that organisations
that promote voluntary activities are given as
much encouragement as possible. However, health
and safety is often seen by voluntary organisations
as a barrier to their activities. Like small businesses,
voluntary organisations often lack access to the
right information. As a consequence of this there
can be a tendency for voluntary organisations to
take an overcautious approach when assessing
risk, which sometimes results in the curtailment
of worthwhile activities.

As with small and low risk businesses, the HSE can
take a more proactive role in providing help and
guidance through, for example, making interactive
forms that are specifically tailored to voluntary
organisations’ needs available through its website.
This will enable voluntary organisations to be
confident that they are taking a proportionate
approach to health and safety issues.

Insurance companies also have a role to play in
providing voluntary organisations with appropriate
guidance in order to comply with their insurance
requirements, and in not being overly restrictive
or expensive in the cover they provide. | intend

to consult with the insurance industry on how this
can best be achieved.

Periodic checklists

To help businesses to have the confidence that
they are doing what is necessary to comply

with health and safety rules, the HSE should
develop a simple periodic checklist for low hazard
workplaces. This checklist would provide a record
of the action being taken to address risks, and
would be a useful tool to demonstrate compliance
in the event of litigation. The HSE should also
consider putting a simple video on its website
demonstrating the processes to be followed.

Health and safety

Homeworkers and the self-employed

One of the desirable changes in work practices
over recent years is the increase in the number
of employees working from home. However,

the current system is overly bureaucratic and
makes no distinction between those working on
an employer’s premises and those working from
home; this means that employers are required

to conduct a written risk assessment even if an
employee is working from their own home with
low hazard equipment. To my mind this approach
is unnecessary and intrusive. | therefore propose
to exempt employers from risk assessments for all
employees working in their own homes.

Self-employed people are best placed to make
decisions about themselves and their business.

At present the Government, in relation to risk
assessments, also applies the full rigour of health
and safety legislation to the self-employed, even
though it is not required to do this by the EC
Framework Directive. | recommend that we
should leave it to self-employed individuals

to choose whether to provide written risk
assessments unless they are occupied in a
manufacturing, construction or industrial activity or
are using hazardous chemicals or otherwise posing
a potentially serious risk to others through their
work activity.
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Low hazard workplaces recommendations

Simplify the risk assessment procedure

for low hazard workplaces such as offices,
classrooms and shops. The HSE should
create simpler interactive risk assessments
for low hazard workplaces, and make them
available on its website.

The HSE should create periodic checklists
that enable businesses operating in low
hazard environments to check and record
their compliance with regulations as well
as online video demonstrations of best
practice in form completion.

The HSE should develop similar checklists
for use by voluntary organisations.

Exempt employers from risk assessments
for employees working from home in a
low hazard environment.

Exempt self-employed people in low
hazard businesses from risk assessments.

The Reporting of Injuries, Diseases and
Dangerous Occurrences Regulations 1995

The Reporting of Injuries, Diseases and Dangerous
Occurrences Regulations 1995 (RIDDOR) places
a duty on employers to alert the enforcing
authorities (HSE's Incident Contact Centre) to
workplace accidents if a death or major injury has
occurred, an employee or self-employed person
is unable to perform their normal work for three
days or more due to injury, or if an employee has
been absent from work for over three days, or if
a member of public has been injured and taken
to hospital.

Currently, where an employee is absent from
work for three days following an accident or
injury at work, a RIDDOR report is required.
However, | would increase that period to seven
days, which would coincide with the requirement
for individuals to obtain a fit note from their GP if
their absence from work is expected to last more
than a week. This would ensure that a person
who has suffered a reportable injury has had

a professional medical assessment.

Injuries lasting longer than three days would
continue to be recorded through the explicit
requirement for employers to use accident books.
Businesses would see a significant reduction in the
number of reports they need to make; it would
also improve the accuracy of national statistics.

RIDDOR can often be seen as a cumbersome
system, and compliance is estimated at around
50%.There is evidence from the HSE of under
reporting of RIDDOR, which makes me question
its successful operation. Additionally, the data
that RIDDOR captures can be obtained from
other sources.

| therefore further recommend that the HSE
re-examine the operation of RIDDOR to
determine whether this is the best approach
to providing an accurate national picture of
workplace accidents.

The Reporting of Injuries, Diseases and
Dangerous Occurrences Regulations 1995
recommendations

Amend the Reporting of Injuries, Diseases
and Dangerous Occurrences Regulations
1995, through which businesses record
workplace accidents and send returns

to a centralised body, by extending to
seven days the period before an injury

or accident needs to be reported.

The HSE should also re-examine the
operation of the Reporting of Injuries,
Diseases and Dangerous Occurrences
Regulations 1995 to determine whether
this is the best approach to providing an
accurate national picture of workplace
accidents.





Raising standards

Since the introduction of the 1974 Act the
scope of workplace health and safety has grown
considerably. There is now a complex network
of sources of health and safety support to which
businesses can turn. Often these are outside the
direct control of the HSE or local authorities.

It is only large organisations that have the skilled
resources to take a proportionate approach based
on risk. Many SMEs do not have the knowledge or
skills to be able to take this approach, and instead
rely on more prescriptive solutions that are not
necessarily best suited to their individual needs.
This in turn leads many low risk businesses and
SMEs to look to health and safety consultants to
provide the expertise they assume they lack.

It is estimated that there are more than 1,500
specialist health and safety consultancy firms in the
UK. As well as the Institute of Occupational Safety
and Health (IOSH) (the largest, with over 37,000
members), there are other professional bodies
such as the Association of Occupational Health
Nurse Practitioners; the British Occupational
Hygiene Society; the Chartered Institute of
Environmental Health; the Institute of Ergonomics
and Human Factors; and the International Institute
of Risk and Safety Management. These may

all have members operating as consultants in
some aspect of health and safety. Depending on
their size and sector;, between 20% and 70% of
businesses currently pay for support on health and
safety requirements.* According to recent analysis,
the market for health and safety support is worth
over £700 million and possibly as much £1 billion
in annual sales. In particular, services to SMEs are a
key growth area.®

Despite this, there are currently no minimum
standards for health and safety consultants and the
National Examining Board in Occupational Safety

Health and safety

and Health National Certificate can be taken
after a ten-day course. Employers' experiences of
consultations are variable: in some instances they
could undertake in-house evaluation more easily
or take action, on the advice of consultants, that
is not required by law and adds no benefit to
workplace health and safety.

| therefore propose that there should be
minimum qualification standards for health and
safety consultants; this should also include the
requirement of some years of experience in
the industry.

This could be done by establishing professional
qualification standards for health and safety
consultants. The HSE could initially take the

lead in establishing a validation body for these
qualifications working with the relevant sector and
professional bodies; however, the scheme could
ultimately be run by an independent professional
body and be self-financing.

There should be a consultation to agree these
standards, which for consultants could be at the
level of chartered status (that is, a qualification

at the higher level, degree equivalent, with

a minimum of two years' post-qualification
experience and the requirement to be engaged in
mandatory continuing professional development).
The system of qualification should include the
obligation to provide proportionate advice to
clients and have an appropriate disciplinary

code in place to deal with any non-compliance
with this requirement. For those employed by
businesses as health and safety officers an optional
lower qualification at technician level should

be introduced. | hope that the validation body
would be established within months and be fully
operational within a year.

* The most comprehensive study is Costs of compliance with
health and safety regulations in SMEs, Lancaster et al, HSE
Research Report 174, 2003, particularly page 33. See also The
Annual survey of small businesses’ opinions 2006/07: Summary
report, BERR and The use of external sources of health and

safety information and advice: The case of small firms’, James
et al, in Policy and practice in health and safety, 2004.

> UK health and safety services: commercial due diligence
2008 — summary, ARK. Business Analysis Ltd, 2008.
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Once this new system has been established, it
should fall to the Trading Standards Institute to
police unqualified consultants to ensure that
business has access to the right level of qualified
expertise. In addition, the scheme for accreditation
of consultants should include a robust disciplinary
code to ensure that professional standards are
maintained.

The HSE should also maintain a web based
directory of qualified health and safety consultants
which can be accessed by all.

Legislation may be required to vest the
responsibility for not only the setting of standards
of admittance to the list of consultants, but also
the responsibility for the behaviour of consuttants
in the field (analogous to the way the Law Society
supervises solicitors). However, the health and
safety professional bodies should be given the
opportunity to demonstrate that a scheme for
professional standards can operate effectively
before going down the path to legislation.

Raising standards recommendations

Professionalise health and safety
consultants with a qualification requirement
that all consultants should be accredited to
professional bodies. Initially the HSE could
take the lead in establishing the validation
body for qualifications, working with the
relevant sector and professional bodies.
However, this function should be run by
the professional bodies as soon as possible.

Establish a web based directory of
accredited health and safety consultants.

Insurance

There is evidence of some insurance companies
requiring that a full health and safety risk
assessment be prepared by external consultants
before they will consider offering insurance
policies to some SMEs. This is not a universal
approach, and a number of companies, including
some of the largest, are content to allow business
to decide how best to comply with health

and safety requirements, with some insurance
companies offering consultancy advice free of
charge where this is needed.

| recommend that insurance companies actively
reconsider the practice of routinely requiring
business to employ health and safety consultants,
as it creates an unnecessary burden on businesses
and increases costs without bringing any tangible
benefits. However, if businesses choose to employ
consultants, | recommend that they only employ
qualified consultants who are included in the web
based directory. This can only succeed if insurance
companies agree to my recommendation, and |
am therefore writing to the Association of British
Insurers (ABI) for their support in taking this
forward. A copy of my letter is at Annex J.

| further recommend that insurance companies,
perhaps through the ABI, be charged with drawing
up a code of practice on health and safety; this
can give businesses, including the voluntary

sector, reassurance that they have complied with
the appropriate levels of health and safety and
the ability to obtain insurance without having

to employ the services of a health and safety
consultant. If the industry is unable or unwilling to
do this, | propose legislating to ensure that non-
compliance with this stipulation cannot be used as
an excuse to refuse to meet claims, so long as the
company has met their obligations under health
and safety legislation.





Insurance recommendations

Insurance companies should cease the
current practice that requires businesses
operating in low hazard environments
to employ health and safety consultants
to carry out full health and safety risk
assessments.

Where health and safety consultants are
employed to carry out full health and
safety risk assessments, only qualified
consultants who are included on the web
based directory should be used.

There should be consultation with

the insurance industry to ensure that
worthwhile activities are not unnecessarily
curtailed on health and safety grounds.
Insurance companies should draw up a
code of practice on health and safety for
businesses and the voluntary sector. If the
industry is unable to draw up such a code,
then legislation should be considered.

Working with larger companies

By and large, the inspection work of the HSE
and local authorities is efficiently organised, with
the HSE taking on high hazard industries such

as manufacturing sites, chemical and oil sites and
those involving noxious chemicals while the local
authorities deal with low hazard sites. Multi-site
businesses may elect to deal with local authorities
by way of the Primary Authority Scheme, which
enables a company with outlets across the
country to deal with one principal authority to
agree the standards that will be applied on all
their premises.

The Primary Authority Scheme was introduced
by the Local Better Regulation Office in April
2009, and around 300 partnerships have been
established to date, covering over 20,000 premises
nationwide. The scheme is designed to reduce
the risk of inconsistent enforcement action taken
against multi-site businesses. The scheme means
that actions like prosecution and fines may not
be taken against a business where this conflicts
with advice that it has been given by its specific
local authority.

Health and safety

Within these limits, the scheme has been
successful, but it has had insufficient impact on the
inspection regime. One of the intentions behind
the scheme was to remove inconsistencies here as
well, but the specific provisions have limited ‘teeth’.
Businesses and the primary authority may draw
up an inspection plan, but there is little obligation
on other local authorities to comply with it.
Feedback to the review from some large multi-site
food retailers suggests that the scheme has not
yet delivered consistent inspection in practice.

| believe that we need to tackle this issue. The
existing statutory framework underpinning the
inspection plan provisions could be strengthened,
with an enhanced role for the HSE.

| therefore propose a consultation with the
intention of having an improved system in place
as soon as practicable.

Working with larger companies
recommendation

Undertake a consultation with the
intention of having an improved system
with an enhanced role for the HSE in place
for large multi-site retail businesses as soon
as practicable.

Combining food safety and health and
safety inspections

Each year over one million people suffer from
food poisoning, more than 20,000 are hospitalised
because of it and 500 die as a result of it. There
are areas where the work of food standards and
health and safety coincide, and local authorities
send out inspectors dealing with both. There are
undoubtedly efficiency savings to be achieved by
combining both roles, and some authorities are
already doing this.

Food hygiene is a devolved matter, and local

authorities have the responsibility to inspect

restaurants and other places that serve food to
the public, as well as supermarkets and smaller
food shops, on a frequency basis depending on
the risk assessment of the premises. Unless the
inspection results in the premises being closed,
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the public may be unaware of the outcome of
these inspections.

This autumn the Food Standards Agency (FSA),
in partnership with local authorities, is launching a
national scheme called the Food Hygiene Rating
Scheme, where the result of each inspection is
classified between O and 5 and made available

to the public. | strongly support the work that is
being done by the FSA, as | believe that such a
scheme should be deployed on a national basis.
Although | welcome the move to introduce
greater local decision making and accountability
in public services, in this case | believe that
consistency is essential for this approach to be
effective. A mandatory national food hygiene
rating scheme will deliver the maximum benefit to
consumers and minimise the costs to businesses,
so this single scheme must be rolled out across all
local authorities.

| welcome the FSA's decision to drop the
unfortunate title ‘scores on the doors’, which
has been used in the past for this initiative, and
its decision to drop the use of stars, which have
a connotation of cost and service. | am pleased
that they have decided instead to use a simple
numerical scale with appropriate descriptors (as
shown on page 35).These decisions were based
on the results of independent research with
consumers and this is what they found to be
clearest and easiest to use (Annex F illustrates
how the ratings will be displayed to the public).

Local authorities will publish the results of all
inspections online, in an open and standardised
way, so that members of the public can check the
ratings of any restaurant or food shop.

The scheme also offers responsible local and
national media an important information source
to consider when reviewing food businesses.

| believe that businesses that fail to achieve a
‘generally satisfactory’ rating should not benefit
from media publicity; indeed, the challenging
spotlight of the media will encourage them

to improve.

Harnessing media and consumer power in this
way, as the FSA plans to do, should not make it
necessary to require compulsory display of ratings.
However, | believe that it would be appropriate

to review the success of voluntary display

after 12 months and, if necessary, make display
compulsory — particularly for those businesses
that fail to achieve a ‘generally satisfactory’ rating.

It is important that the scheme is successfully up
and running in readiness for the increased number
of tourists that the London 2012 Olympic and
Paralympic Games will attract.

| am pleased that the national scheme recognises
that if a restaurant or a shop has made significant
efforts to improve then they should be able to
request an additional inspection. | believe that this
should be at their own cost, and that this will lead
to competitive pressure to raise standards.

Furthermore, there is an opportunity to reduce
costs to local authorities by opening the delivery
of food hygiene inspections to nationally
accredited private organisations. This would allow
local authorities to concentrate their resources
on businesses that present a significant risk to
public health.

Similar hygiene rating schemes have already been
successfully running in Los Angeles since 1997, and
a range of different local schemes are currently
operating in a number of local authorities in the
UK. Researchers from Stanford University found
that restaurant grading improved from 25% at ‘A’
level in 1996 to 50% at ‘A’ level in 1998. Revenues
for‘grade A’ restaurants improved by 5.7%;
revenues for ‘grade C' restaurants dropped by
0.7%. Most importantly, there was a 20% drop in
the number of people being admitted to hospital
for food related illnesses.

It is clear that the FSA's Food Hygiene Rating
Scheme will do much to improve existing
standards without adding bureaucracy or burdens
on business.





Rating = Descriptor

Very good

Good

Generally satisfactory

Improvement necessary

Major improvement necessary

Urgent improvement necessary

Combining food safety and health and safety

inspections recommendations

Combine food safety and health and safety
inspectors in local authorities.

Make mandatory local authority
participation in the Food Standards
Agency's Food Hygiene Rating Scheme,
where businesses serving or selling food
to the public will be given a rating of O

to 5 which will be published in an online
database in an open and standardised way.

Promote usage of the scheme by
consumers by harnessing the power and
influence of local and national media.

Encourage the voluntary display of ratings,
but review this after |2 months and, if
necessary, make display compulsory —
particularly for those businesses that fail to
achieve a ‘generally satisfactory’ rating.

The results of inspections should be
published by local authorities in an online
database in an open and standardised way.

Open the delivery of inspections to
accredited certification bodies, reducing
the burden on local authorities and
allowing them to target resources at high
risk businesses.

Health and safety

Police and fire services

The Health and Safety at Work etc Act 1974 and
the Police (Health and Safety) Act 1997 apply

to all duties undertaken by the Police Service
and Fire and Rescue Service. The Acts protect
employees and ensure that activities carried out
do not adversely affect the health and safety

of other people. Employees are expected to
take reasonable care of themselves and others.
However, it is the nature of the job that individuals
may occasionally put themselves at risk to save
the life of someone else.Where this happens
the last thing that should be contemplated is a
prosecution for non-compliance with health and
safety legislation.

The HSE has engaged in joint work with the
Association of Chief Police Officers, Police
Authorities and Fire and Rescue Authorities to
identify how a balance can be struck between
high risk operational duties and the health and
safety of themselves and others. As a result of
this work, statements and guidance were drawn
up for both the Police Service and the Fire and
Rescue Authorities: Striking the balance between
operational and health and safety duties in the Police
Service and Striking the balance between operational
and health and safety duties in the Fire and Rescue
Service. | support this approach.

Where an unfortunate incident occurs and an
officer puts him or herself at risk in the line of
their duty to protect the public, | take the view
that it would not be in the public interest to take
action and investigate under health and safety laws.

However, at present, there is some ambiguity in
such cases, and there is a clear need for certainty
in this important area.

| recommend that a common sense approach is
applied to give police officers (including Police
Community Support Officers) and firefighters
reassurance that they will not be investigated or
prosecuted for undertaking an act of heroism.
This policy should be reinforced through the HSE,
Association of Chief Police Officers and Crown
Prosecution Service issuing further guidance that
should put this into effect.
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It is important to recognise that individuals have
personal choices to make and they may choose
not to put themselves at unreasonable risk.
However, those officers who go the extra mile
and put themselves in harm’s way to protect
the public should continue to be recognised
and rewarded for their bravery.

Police and fire services recommendation

Police officers and firefighters should not
be at risk of investigation or prosecution
under health and safety legislation when
engaged in the course of their duties

if they have put themselves at risk as a
result of committing a heroic act. The
HSE, Association of Chief Police Officers
and Crown Prosecution Service should
consider further guidance to put this

into effect.

Adventure training

The Adventure Activities Licensing Scheme, which
was established through the Activity Centres
(Young Persons’ Safety) Act 1995, covers young
people under the age of 18 and applies to paid

provision of four categories of adventure activities:

caving, climbing, some water-sports and some
trekking. It does not cover activities provided by
schools to their own pupils where the 1974 Act
applies. Nor does it apply to activities provided by
voluntary associations to their own members, or
young people accompanied by their parents or
legal guardians.

The licensing regime, which is the responsibility
of the HSE, is seen as a cost and burden on
business that adds little to the health and safety
of young people undertaking adventure activities.
The HSE believes that effective enforcement

of the requirements of the 1974 Act and the
Management of Health and Safety at Work
Regulations is sufficient. The licensing regime is
narrowly focused on a limited number of outdoor
activities and does not reflect the wide range of
adventure activities now available.

The running costs of the scheme are around
£750,000 and the cost of a licence is £715.This
seems to me to be a disincentive to new entrants
to the adventure activity market, especially to
small companies.

| would recommend that we abolish the licensing
of adventurous activities through the Adventure
Activities Licensing Authority and instead
introduce a code of practice that the HSE will
oversee and monitor: The HSE should also ensure
that those planning trips can feel confident that

a provider is compliant with the code. Since this
is a devolved issue, | will work with the devolved
administrations on taking forward this initiative in
Scotland and Wales.

There are no additional costs associated with the
repeal of relevant legislation. Removal of licensing
would allow businesses to make financial savings
and focus on management of the whole range
of available activities. In addition, there would be
savings associated with the dismantling of the
licensing regime.

Adventure training recommendation

Abolish the Adventure Activities Licensing
Authority and replace licensing with a
code of practice.

Educational visits

Educational visits are defined as all academic,
sporting, cultural, creative and personal
development activities that take place away
from the student’s school, making a significant
contribution to the learning and development
of those participating.

There have been a number of cases where
schools have prevented pupils from taking part
in educational visits citing health and safety as the
reason for non-participation.

The process for taking children on educational
visits involves a huge amount of form-filling —
ranging from consent forms to risk assessments
— and the valuable time of education officials
including the school governors, the head teacher,
group leaders and the educational visits
coordinator.





This process can involve excessive bureaucracy
that is not proportionate to the role it plays in
reducing the risk of accidents. It merely serves as a
deterrent and an excuse to ‘do nothing’.

As a consequence, children are potentially missing
out on vital education because schools just do
not have the time and resource to carry out the
process and, if they do, they are too concerned
about the threat of legal action should an
accident happen.

We should simplify the process that schools and
similar organisations undertake before taking
children on trips. We should introduce a single
consent form, signed by a parent or guardian,
which covers all activities a child may undertake
during their time at a school, enabling parents

to opt out of any specific activities. Consent is
already not required for activities which take
place during the school day and in order to
reduce the amount of bureaucracy around school
trips we should underline this message to schools
and local authorities.

Finally, we should introduce a simplified risk
assessment for classrooms which could be made
available on the HSE website. The website could
also provide checklists for areas in which a fuller
risk assessment is required, such as sports facilities,
laboratories and workshops.

Children’s play areas

A further area of concern is the impact of health
and safety on children’s play areas. In legal terms,
play provision is guided by the Health and Safety
at Work etc Act. There is a widely held belief
within the play sector that misinterpretations of
the Act are leading to the creation of uninspiring
play spaces that do not enable children to
experience risk. Such play is vital for a child's
development and should not be sacrificed to
the cause of overzealous and disproportionate
risk assessments.

This is a further example of how legislation
primarily conceived to be applied in a hazardous
environment is being brought into an environment
for which it is unsuited with damaging consequences.

Health and safety

| believe that with regard to children’s play we
should shift from a system of risk assessment to a
system of risk—benefit assessment, where
potential positive impacts are weighed against
potential risk. These ideas inform the play
programme developed by the Department

for Education and Department for Culture,
Media and Sport and | would like to see them
developed more widely. Furthermore we should
consider reviewing the Health and Safety at Work
etc Act to separate out play and leisure from
workplace contexts.

Education recommendations

Simplify the process that schools and
similar organisations undertake before
taking children on trips.

Introduce a single consent form that
covers all activities a child may undertake
during his or her time at a school.

Introduce a simplified risk assessment for
classrooms.

Shift from a system of risk assessment to

a system of risk—benefit assessment and
consider reviewing the Health and Safety
at Work etc Act 1974 to separate out play
and leisure from workplace contexts.
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Health and safety legislation

Legislation in Great Britain

In 1972 Lord Robens’ report reviewed health
and safety laws and championed the idea of a
risk-based approach by employers. He advocated
a system where managers were responsible

for deciding how health and safety should be
controlled and managed in their organisations.

The Health and Safety at Work etc Act,
introduced in 1974, embedded the Lord Robens
principles into law, removed the more prescriptive
legislation and brought legislation such as the
Factories Act 1961 and the Offices, Shops and
Railway Premises Act 1963 into a single Act. The
Act also combined the health and safety remit

of previously disparate inspectorates under a
single body and established the HSE® with the
following functions:

* to secure health, safety and welfare of persons
at work; and

* to protect persons not at work against risks to
health and safety arising from work activities.

The 1974 Act includes the qualification on
statutory duties of ‘so far as is reasonably
practicable’ which allows a balance between risk
and cost of compliance. It also provides for the
HSE to produce practical guidance in the form
of an Approved Code of Practice.

The HSE is responsible for the regulation of higher
risk activities such as nuclear and high hazard
installations (including chemical, offshore, oil and
gas) and other activities (for example, working
with asbestos) by virtue of the 1974 Act and
other relevant statutory provisions. These include
the Nuclear Installations Act 1965 (as amended),
the Nuclear Reactors (Environmental Impact
Assessment for Decommissioning) Regulations
1999, the Control of Major Accident Hazards
Regulations 1999 and the Control of Asbestos
Regulations 2006.

European law

EU member states must ensure that appropriate
domestic laws, regulations and administrative
measures are in place to comply with

European law.

EC Framework Directive 89/391/EEC and
daughter directives

Article 4 requires member states to take
necessary steps to ensure that employers are
subject to the legal provisions necessary for the
implementation of the Directive. The Framework
Directive does not prescribe the means by which
member states should achieve its aims.

The Framework Directive and first six daughter
directives were implemented on | January 1993’
by introduction of the following regulations:

* Management of Health and Safety at Work
Regulations 1999;

* Workplace (Health, Safety and Welfare)
Regulations 1992;

 Provision and Use of Work Equipment
Regulations 1998;

e Personal Protective Equipment at Work
Regulations 1992;

¢ Manual Handling Operations Regulations 1992;

» Health and Safety (Display Screen Equipment)
Regulations 1992;

e Control of Substances Hazardous to Health
Regulations 2002; and

» Control of Asbestos Regulations 2006.

Further Directives have been implemented
including, among others: Lifts; Dangerous
Substances; lonising Radiation; Control of Major
Accident Hazards (COMAH); Working Time; and
Temporary Work at Height.

¢ The Health and Safety Commission and Executive merged
to form the current Executive in 2008.

7 Some regulations were initially introduced in 1992 and
subsequently amended and/or reintroduced.





The original Management of Health and Safety at
Work Regulations (‘the Management Regulations’)
came into force in 1993 as the principal method
of implementing the EC Framework Directive.
The original regulations have since been amended
four times, most recently by the Management

of Health and Safety at Work Regulations 1999.

The Management Regulations require all
employers and self-employed people to assess
the risks to workers and any others who may

be affected by their work or business to enable
them to identify the measures they need to take
to comply with health and safety law. Those who
employ five or more employees must record the
significant findings of that risk assessment and
information on any group of employees identified
by it as being especially at risk.

Does the legislation need to change!?

The Health and Safety at Work etc Act is a

very good piece of legislation. It provides a clear
framework for the risk driven approach to health
and safety. However, since its coming into effect
the compliance driven approach and prescription
have continually eroded the principles of the Act's
risk based approach. This has been compounded
by the introduction of EU legislation from 1992
onwards which is undoubtedly overwhelmingly
compliance requirement driven rather than a
tool for identifying and analysing risk to help
organisations to assess their own response to
health and safety needs.

There is no need for major changes to the
framework provided by the Health and Safety at
Work etc Act. Improvements to legislation are,
of course, needed from time to time but the
fundamental framework is still relevant.

Many of the problems associated with the
legislation have their origins in how the legislation
is interpreted and implemented. These issues

need to be addressed through non-legislative
reforms and elsewhere in this report a number

of measures have been identified to address these.

There is also a need to make some of the
regulations more accessible for businesses. The
Management of Health and Safety at Work
Regulations Approved Code of Practice is a

Health and safety

legally enforceable guide for business.While it is
undoubtedly comprehensive it is not particularly
user friendly as it combines the actions needed in
both hazardous and non-hazardous workplaces.
SMEs need better targeted guidance.

| recommend that the HSE produce clear separate
guidance under the Code of Practice focused on
the lower risks involved with SMEs.

There is a plethora of legislation and regulations
in the field of health and safety covering almost
every conceivable situation to be found in a
workplace. These have grown up over time; each
regulation and piece of legislation was no doubt
well intentioned and seen as essential at the time
it was introduced. However, for businesses trying
to make sense of their responsibilities it is almost
impossible to understand how it all fits together.
This creates uncertainty and a tendency to look
to external experts for guidance where this is
not required.

| recommend that the current raft of health

and safety regulations is reviewed in order to
consolidate them into a single set of accessible
regulations. In so doing the opportunity should be
taken to ensure that the consolidated regulations
and guidance are framed around the principles

of the 1974 Act and reflect a proportionate
response to risk.

Impact of Europe

There is evidence that there has been significant
regulation ‘creep’ over the years with the
original principles of health and safety relating
to hazardous environments being extended to
relatively low risk activities and businesses. This is
particularly the case where the EU is concerned
where the tendency has been to look first at
extending prescriptive regulation rather than
examining ways of ensuring risk is managed in

a proportionate way, focusing on process rather
than outcomes.

It is clear that the additional requirements of EU
legislation, particularly around the inflexibility

of health and safety rules in relation to smaller
businesses, create unnecessary burdens without
reducing risks. The increasing amount of EU
legislation in this area, some of which extends
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beyond any reasonable definition of health and
safety, is a cause for concern. The UK should take
the lead in cooperating with other member states
to ensure that EU health and safety rules for low
risk businesses are not overly prescriptive, are
proportionate and do not attempt to achieve the
elimination of all risk.

Health and safety legislation
recommendations

The HSE should produce clear separate
guidance under the Code of Practice
focused on small and medium businesses
engaged in lower risk activities.

The current raft of health and safety
regulations should be consolidated into a
single set of accessible regulations.

The UK should take the lead in
cooperating with other member states
to ensure that EU health and safety rules
for low risk businesses are not overly
prescriptive, are proportionate and do
not attempt to achieve the elimination of
all risk.





Annex A: Terms of reference

To investigate and report back to the Prime Minister on

the rise of the compensation culture over the last decade
coupled with the current low standing that health and safety
legislation now enjoys and to suggest solutions. Following
the agreement of the report, to work with appropriate
departments across government to bring the proposals

into effect.
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Annex B: List of stakeholder contributors

Accident Advice Helpline
Adam Smith International

Adventure Activities Industry Advisory Committee

Adventure Activity Associates

Adventure Activity Licensing Authority

Advertising Standards Authority

Advocates Library

Airmic

Asbestos Watchdog

Associated Society of Locomotive Engineers
and Firemen (ASLEF)

Association for Project Safety

Association of British Insurers

Association of Chief Police Officers

Association of Personal Injury Lawyers

Association of Police Authorities

Attorney General's Office

Aviva

Bakers' Union Parliamentary Group

Berrymans Lace Mower LLP

Better Regulation Executive

Box Legal Limited

British Association of Leisure Parks,
Piers and Attractions

British Chambers of Commerce

British Constructional Steelwork Association Ltd

British Occupational Hygiene Society

British Safety Council

Bury and Walkers LLP

Central Council of Physical Recreation

CES Group Partnership

Chartered Institute of Environmental Health

Chief Fire Officers Association

Civil Engineering Contractors Association

CO-Gas Safety

Communication Workers Union

Confederation of British Industry

Construction Skills

Construction Skills Certification Scheme

Convention of Scottish Local Authorities

Council for Learning Outside the Classroom

Countryside Alliance Foundation

Easington & Peterlee Rotary Club

East Midlands Ambulance NHS Trust

EEF

Electrical Contractors’ Association

English Outdoor Council

Essex Police

Esso

Faculty of Occupational Medicine and Society
of Occupational Medicine

Families Against Corporate Killers

Federation of Small Businesses

Fire Brigades Union

Food Standards Agency

Forum of Insurance Lawyers

George Mathieson Associates

Green ICT

Greenstreet Berman

GS Partnership

Hadley Wood Joinery

Hako Machines Ltd





Health and Safety Lawyers’ Association

Hygiene World Ltd

Independent Safety Consultants Association

Industrial Injuries Advisory Council

Institute of Civil Engineers

Institute of Directors

Institute of Ergonomics and Human Factors

Institution of Occupational Safety and Health

International Institute of Risk and Safety
Management

Irwin Mitchell LLP

Kennedys Law

Law Society

Legal Services Board

Local Better Regulation Office

Local Government Regulation
(formerly LACORS)

London Ambulance Service

LRB Consulting

Malvern Archaeological Diving Unit

Manchester Rotary Club

Maternity Action

Medical Protection Society

Metropolitan Police

Mills & Reeve LLP

MK Consultancy Services

National Accident Helpline

National Association of Schoolmasters Union
of Women Teachers

National Federation of Builders

National Trust

National Union of Rail, Maritime and Transport
Workers

National Union of Teachers

NHS Litigation Authority

Osborne Clarke

Outdoor Education Advisers' Panel

Parliamentary Advisory Council for
Transport Safety

PGL

Police Federation of England and Wales

Prospect
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PS Food and Safety Consultancy Ltd
Rehabilitation Council

Re:Liability (Oxford) Ltd

Royal Borough of Kensington & Chelsea
Royal College of Nursing

Royal Environmental Health Institute of Scotland
Royal Society for the Prevention of Accidents
RSI Action

Sainsbury's

Sayfe Ltd

Scott Bader Co Ltd

Scottish Trades Union Congress
Seaward Group

SEC Group

Shires Safety Consultants

Site Safety Services

Society of Radiographers

Solace Foundation Imprint

Solicitors Regulation Authority
Swallows Research

Tesco

Thompson's Solicitors

Trades Union Congress

Trades Union Co-ordinating Group
Travel Consultancy

UK Contracts Group

UK Fire Skills Ltd

Union of Shop, Distributive and Allied Workers
Unison

Unite the Union

United House Group

Waitrose

Wernick Buildings Ltd

Willis

Young Explorers’ Trust

Zurich

As well as the above organisations, over |00

individuals (including health and safety professionals,

MPs, councillors and leading academics in the field)
also responded and contributed to this review.
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Annex C: Summary of stakeholder responses

General

A large proportion of stakeholders from a broad
spectrum of backgrounds (CBI, TUC, NUT,
Families Against Corporate Killers, Communication
Workers Union, Sainsbury’s, Police Federation of
England and Wales, International Institute of Risk
and Safety Management, the Health and Safety
Lawyers' Association) were of the opinion that
current health and safety legislation is still fit for
purpose. The TUC, for instance, described the
Health and Safety at Work etc Act 1974 as having
been ‘probably one of the most clear and practical
frameworks on health and safety anywhere in the
world when it was introduced.

Indeed, a number pointed to the dramatic fall in
fatal injuries since the introduction of the 1974
Health and Safety at Work etc Act — down from
651 to a record low of 180 in 2009. However, the
majority of respondents felt strongly that there
were problems of perception, interpretation and
application associated with the current system,
and welcomed the review. The Association of
British Insurers (ABI) response was typical of
these. They stated:’...we believe that many of the
issues around health and safety are not so much
the legislation themselves as misunderstandings
as to how they should be applied, or excessive
risk-averse guidance growing up around them'.

There was an overriding opinion that the health
and safety agenda had been hijacked by the

tabloid press, whose reports often contributed

to misinterpretation and misunderstandings by
regularly exaggerating and ridiculing instances
which in reality have little or nothing at all to do
with health and safety. This has not only contributed

to the current low standing of health and safety
in the eyes of the general public, but has also
led employers and event organisers to take an
approach centred on eliminating all risks, rather
than employing a common sense, proportionate
methodology.

Many felt too, that health and safety was
frequently used as an excuse for organisations
who do not want to engage in activities for a
whole host of reasons. Prospect, for instance,
commented that:‘people use health and safety as
an excuse to hide behind, when their motives are
more about cost, petty politics or lack of spine to
defend an unpopular decision’.

The difficulty in interpreting current law and
understanding how to comply with regulations
was a widespread complaint among stakeholders,
particularly those representing business.

A desire for a clearer and more accessible base of
knowledge was a common request from a broad
range of stakeholders (IOSH, FSB, CBI, Faculty of
Occupational Medicine, British Safety Council).
There were also a number of stakeholders who
felt that businesses were currently overburdened
with health and safety regulations. The Federation
of Small Businesses cited regulatory burden as
‘the biggest barrier to business’; the number one
concern from callers to their FSB helpline was how
to undertake a risk assessment. The Federation

of Master Builders called for an end to the
introduction of new health and safety regulations.

There was a general agreement that the rise

of a compensation culture is largely a myth
perpetrated by the national press. However, there
was a broad consensus that the fear of being





sued drives many adverse behaviours.
Consequently, there was support from a broad
range of stakeholders and individuals for reform of
the civil litigation process, a cap on high legal costs
and reining in of the worst excesses of claims
management companies.

Compensation culture

The broad consensus among stakeholders was
that they did not believe there was a growing
compensation culture in the UK. It is rather the
public perception of one that stifles opportunities
and leads business to take an overcautious
attitude when attempting to interpret health and
safety regulations in the workplace.

Nonetheless a significant number of stakeholders
and individuals expressed concern over the
operation of some claims management companies
(CMCs) and, in particular, the transparency around
‘no win, no fee' agreements. Many welcomed any
moves to curtail their worst excesses and argued
for a more proportionate and transparent system
for compensation claims. Tesco, for instance,

called for stronger regulation of compensation
claim advertising and a reform of the system, to
ensure that legal costs are proportionate to any
settlement costs. This was a theme echoed by

the Forum of Insurance Lawyers, who felt that

the claims industry has driven up both costs and
claims frequency and that this is affecting public
perception and the behaviour of businesses. The
ABI too stated that they ‘strongly support tighter
regulation of CMCs, to monitor dubious practices
such as encouraging fraudulent claims'. Both

these organisations were among a number of
organisations calling for the implementation of the
recommendations relating to civil litigation costs set
out in Lord Justice Jackson's review earlier this year

The National Accident Helpline, which provides
a claims management service, noted that it
supported any measures to tackle the dubious
aspects of the industry, but cautioned that this
must be done in a way that does not impact on
those acting responsibly.

Low hazard workplaces

Complaints around the difficulty of interpreting
how health and safety regulations should be

Annex C: Summary of stakeholder responses

applied were a common theme. The Institute

of Civil Engineers, for instance, noted that
interpreting what is meant by the term ‘reasonably
practicable’ was one of the main causes of
burdens and unnecessary costs for those working
in the construction industry. Consequently,

there was strong support across the board for
more detailed, targeted advice on interpreting
regulations and carrying out risk assessments
from the Health and Safety Executive, particularly
from those representing small and medium sized
enterprises (SMEs).

There were also calls from a number of
quarters for a relaxation of the rules around
homeworkers and sole traders. The FSB, for
instance, commented that there was a case for
their complete exemption from current health
and safety regulations; and the CBI too argued
that SMEs should be exempt from certain
administrative and record keeping burdens.

Education and adventure training

Measures to relax rules around adventure
activities and to provide a simpler system of
accreditation were broadly supported by those
engaged in the provision of such activities.

A number of providers expressed a desire for a
more simplified system of licensing. The Adventure
Activities Industry Advisory Committee, for
instance, noted that current regulation was
covered by ‘an incomplete, inconsistent and
anomalous’ set of accreditation schemes.

Bodies representing teachers were not convinced
that there should be any move to dilute current
health and safety regulation relating to school trips
and educational visits. However, the NASUWT did
highlight the need ‘to recognise that parents and
carers have a particular role to play in educating
young people to be risk aware'.

Standard setting

There was broad support for measures to
introduce a level of professionalism to those
providing external health and safety consultation
services (IOSH, CBI, Prospect, Chartered Institute
of Environmental Health (CIEH), Health and
Safety Lawyers’ Association). The CIEH noted
that businesses need to be assured of accurate,
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proportionate, competent advice from any
consultants they employ, and that assessment of
core competencies, including knowledge, skills
and experience, is required. They pointed to their
accreditation system, developed in partnership
with IOSH, as a good example of how such a
scheme should work.

However, there were those who sounded a

note of caution. A respondent from the British
Constructional Steelwork Association Ltd thought
that insisting on a degree and two years’ work
experience was an overreaction and may move
us from a situation where there are too many
consultants to one where there are too few.

He suggested that endorsements from trade
associations may be a better route.

Working with larger companies

There was backing from a number of the leading
supermarkets for a single point of contact for
enforcement liaison and there was strong support
for greater consistency in the inspection regime.

Police and fire services

Proposals to exempt police and fire services
from the risk of prosecution under health and
safety legislation when engaged in the course

of their duties and acting in the public’s interest
were supported by a broad range of groups
representing the emergency services. The Police
Federation of England and Wales, the Association
of Chief Police Officers, the Chief Fire Officers
Association and the Association of Police
Authorities all cited the Striking the balance
guidelines as a model on which the review
could build.





Annex D: Behind the myth: the truth behind
health and safety hysteria in the media

We have all read countless media stories blaming
health and safety regulations for all manner of
restrictions on our everyday life, be it banning
paddling pools because they could be a fire
hazard, prohibiting the mowing of grass verges,
sealing up post boxes or collecting firewood.
Alongside these more trivial matters we read far
more serious allegations about health and safety
restrictions preventing members of the uniformed
services from acting to save lives.

The Health and Safety Executive runs a successful
‘myth of the month’ page on its website;
however; there is no end to the constant
stream of misinformation in the media. Again
and again ‘health and safety’ is blamed for a
variety of decisions, few of which actually have
any basis in health and safety legislation at all.
Here we attempt to set the record straight and
demonstrate that health and safety legislation
already places far more emphasis on common
sense than is generally perceived.

Story

In May 2007, newspapers published a story
concerning the death of a 10-year-old boy who
drowned while fishing for tadpoles with his siblings
in an outdoor pond.

Questions were asked about the role of the
emergency services and accusations were

made that the policemen involved stood by and
watched a boy drown because health and safety
rules forbade them from entering the water to
save him.

Reality

Fishermen noticed that two children had fallen
into the pond and they tried to bring the children
in with their fishing tackle. They managed to drag
a girl out of the pond but were unable to reach
her brother.

One of the fishermen tried to call 999 but was
unable to get through so he called his wife. She
rang the police and reported the incident. There
was some confusion over the location of the
incident and this resulted in the police attending
the incorrect location. At the same time Police
Community Support Officers were undertaking
a normal patrol when they came across the
incident. They alerted police officers to the
correct location.

The boy's step-father and friend arrived at
the pond just before the police officers. They
immediately dived into the water and brought
the child to the surface. The police officers
then arrived and one of them dived into the
water and helped to bring the boy onto the
bank. Unfortunately by this point he had been
underwater for 20 minutes.

Story

In August 2010, newspapers reported the story
of the renovation of a set of stepping stones.
‘Dovedale’s iconic stepping stones paved over in
health and safety fears' announced one headline,
suggesting that they had become an ‘ugly eyesore’
after the council had levelled the stones and
raised their height on health and safety grounds.
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Meanwhile another newspaper suggested that
‘concrete slabs’ had been placed on the stones
due to health and safety concerns and again listed
comments from concerned walkers about the
destruction of the original stones, which people
believed had been untouched for centuries.

Reality

Like so many health and safety stories in the media,
the renovation of the Dovedale stepping stones
has nothing at all to do with health and safety.

The stones date from the Victorian era but over
time had weathered and sunk down into the river
bed, thereby becoming uneven. Some had sunk to
such a degree that the route became inaccessible
for parts of the year. The only other route across
the river is via a footbridge up a narrow scree
slope, which is harder to access.

The stones are on National Trust land but as they
form part of a public right of way Derbyshire
County Council is responsible for maintaining
them. Therefore the National Trust asked the
council to look at the stones. This resulted in the
stones being raised to their original height. Similar
renovation methods have been used in the past.

The issue here was that a public right of way had
become inaccessible. It seems that the health and
safety aspect of the story is a media addition.

Story

In April 2009 the media reported the story of

a clown with the Moscow State Circus who was
forbidden from wearing size |8 shoes as they
posed a health and safety risk to his high wire act.

Fear of litigation was given as one of the reasons
for banning the clown'’s shoes and a health and
safety consultant was quoted as saying “With
health and safety you always have to think of the
worst case scenario’.

Reality

As the media report, it was not health and safety
legislation that prevented the clown from wearing
shoes, but the circus he worked for and their fears of
being sued. One newspaper also reported that the
clown’s shoes were banned for insurance reasons.

A good attitude to health and safety is one which
doesn't focus on the worst case scenario and
eliminating all risk, but one which considers risk
in proportion and eliminates it so far as is
reasonably practicable.





Annex E: Statistics on the rate of accidents
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Annex F: Food Standards Agency’s national
Food Hygiene Rating Scheme

Businesses rated under the scheme will be given these stickers to display on their premises:





Annex G: Letter to the Claims Management
Regulator

Kevin Rousell, Claims Management Regulator

Dear Kevin

Review of the operation of health and safety laws and the growth of the compensation culture

As you know | have been tasked by the Prime Minister to undertake a Whitehall-wide review of the
operation of health and safety laws and the growth of the compensation culture.

In the course of my review, a number of individuals and organisations have highlighted to me the role
of Claims Management Companies and the significant impact that they have had in the growing fear of
litigation which is part of the rise in the compensation culture.

| am concerned that the current regulation does not go far enough to curb activities which in my view
are socially irresponsible. | have observed that companies which operate within the strict letter of the
existing regulations are nonetheless able to engender the belief in potential claimants that it is easy to
receive large payouts for minor incidents and offer immediate financial rewards once a claim is pursued.
In my view this is a high pressure sales technique if ever there was one, something which the current
regulations strictly prohibit.

Furthermore, the advertisements produced by claims management companies are a cause of concern
to many of those individuals and organisations providing evidence for my review. Indeed it has been put
to me that these advertisements could be seen as a form of inducement to make suspect claims. Whilst
these advertisements are aimed at individuals in order to encourage claims for personal injury etc they
are of course seen by others, including small businesses.

The general impression they create is that, no matter how trivial or unsubstantiated a claim for damages
may be, there is a firm of lawyers ready and waiting to pursue it. The impact on business, particularly
small and medium sized business, is considerable. Generally these businesses do not have the resources
to take on firms of lawyers making damages claims and their associated legal costs. This results in
businesses operating under the fear of litigation which in turn leads them to attempt to eliminate all risk
in their approach to health and safety issues, which adds considerably to business costs.

| should be grateful if you as the Claims Management Regulator could undertake a review of the code to
ensure that it is sufficiently tight to curtail such damaging activity.

| am also writing in similar terms to the Solicitors Regulation Authority.

Lord Young





54

Annex H: Letter to the Solicitors
Regulation Authority

Antony Townsend, Chief Executive

Dear Antony

Review of the operation of health and safety laws and the growth of the compensation culture

As you may know | have been tasked by the Prime Minister to undertake a Whitehall-wide review of the
operation of health and safety laws and the growth of the compensation culture, particularly in relation
to claims for personal injury.

In the course of my review, a number of individuals and organisations have highlighted to me the role
of Claims Management Companies, including some Solicitors which act in a similar way to Claims
Management Companies, and the significant impact that they have had in the growing fear of litigation
which is part of the rise in the compensation culture.

| am concerned that regulation as it currently stands does not go far enough to curb activities which
in my view are socially irresponsible. | have observed that companies which operate within the strict
letter of the existing regulations are nonetheless able to engender the belief in potential claimants that
it is easy to receive large payouts for minor incidents. Some companies also offer immediate financial
rewards once a claim is pursued. | consider this to be a high pressure sales technique if ever there was
one, something which the current regulations strictly prohibit.

Furthermore, the advertisements are a cause of concern to many individuals and organisations providing
evidence for my review. Indeed it has been put to me that these advertisements could be seen as a form
of inducement to make suspect claims.Whilst these advertisements are aimed at individuals in order to
encourage claims for personal injury etc they are of course seen by others, including small businesses.

The general impression these advertisements create is that, no matter how trivial or unsubstantiated

a claim for damages may be, there is a firm of lawyers ready and waiting to pursue it. The impact on
business, particularly small and medium sized business, is considerable. Generally these businesses do not
have the resources to take on firms of lawyers making damages claims and their associated legal costs.
This results in businesses operating under the fear of litigation which in turn leads them to attempt to
eliminate all risk in their approach to health and safety issues, which adds considerably to business costs.

| should be grateful if the Solicitors Regulation Authority could undertake a review of the Solicitors’
Code of Conduct to ensure that it is sufficiently tight to curtail such damaging activity.

| am also writing in similar terms to the Claims Management Regulator.

| am sending a copy of this letter to the Chairman of the Legal Services Board.

Lord Young





Annex I: Letter to the Advertising
Standards Authority

Rt Hon Lord Smith, Chairman
Dear Lord Smith

Advertisements by Claims Management Companies

As you know | have been tasked by the Prime Minister to undertake a Whitehall-wide review of the
operation of health and safety laws and the growth of the compensation culture.

In conducting my review, a number of individuals and organisations have highlighted to me the role of
Claims Management Companies and the significant impact that their advertisements have had in the
growing fear of litigation which is part of the rise in the compensation culture. In particular the growth
of advertisements in the non broadcast media offering substantial up front cash payments is a cause

of concern to many individuals and organisations providing evidence for my review. | attach a specific
advertisement that regularly appears in the Sun newspaper from CFPI (Claims for Personal Injury); there
are of course a number of similar companies advertising in this way.

It is possible these advertisements may be within the letter of the rules. However, | do not consider that
they are socially responsible. These advertisements are encouraging individuals to believe that they can
receive a financial reward just by making a claim. They create the impression that securing damages is a
relatively easy procedure and does not provide a balanced picture of the litigation process.Whilst these
advertisements are aimed at individuals in order to encourage claims for personal injury etc they are of
course seen by others including small business.

The general climate they create is that no matter how trivial or unsubstantiated a claim for damages may
be there is a firm of lawyers ready and waiting to pursue it. The impact of these on business particularly
small and medium sized business is considerable. Generally these businesses do not have the resources
to take on firms of lawyers making damages claims. This results in businesses operating under the fear of
litigation which in turn leads them to take an over cautious approach to health and safety issues. All this
adds to business costs.

These advertisements also appear in the broadcast media, frequently during the daytime. Their impact is
as great if not greater on public perceptions of the rise in the compensation culture. However, the same
issues pertain to these advertisements as those in newspapers. | understand that the code applying to
broadcast media does not yet give grounds for complaints on the basis of social responsibility but that
this is due to change in the near future. | would urge you to look at these television advertisements in
the light of the conclusions you reach on the newspaper advertisements once the change to the code
comes into effect.

| should be grateful if the Advertising Standards Authority could undertake a review of these
advertisements to see whether they breach the advertising code.

Lord Young
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Annex J: Letter to the Association
of British Insurers

Maggie Craig, Acting Director General
Dear Maggie

As you will be aware the Prime Minister has asked me to undertake a Whitehall-wide review of the
operation of health and safety laws and the growth of the compensation culture.

| met with your predecessor, Kerrie Kelly, and Nick Starling, Director of General Insurance and Health, on
June 24th to discuss my review and the important role that the insurance industry can play in reducing
the bureaucratic burden on small businesses and the voluntary sector. As you know, the costs of health
and safety fall disproportionately on small and medium sized businesses, inhibiting their potential for
growth and damaging the culture of enterprise in this country.

In the course of my review | have met a wide range of key stakeholder groups in the areas of health and
safety and compensation. A number of common themes have emerged about the role of the insurance

industry which | outline below. | would ask for your support in addressing these issues and look forward
to working together to ensure that my proposals are successfully implemented.

At the heart of the problem is the dearth of accessible information about risk management that is
available to small businesses and voluntary organisations. | am aware that you publish some guidance
on the ABI web site, however the representations | received indicate that this is insufficient to meet the
needs of organisations who often cannot afford external health and safety advice.

In my report | will therefore be proposing that the insurance industry draw up a code of practice
on health and safety which can give businesses and the voluntary sector reassurance that they have
managed risk to an appropriate degree to obtain insurance. | would like the ABI to take a lead role
in producing this code.

Over the course of my review | have become concerned that some parts of the insurance industry
expect organisations in low hazard environments to eliminate all risk rather than taking the legally
prescribed steps to eliminate risk so far as is reasonably practicable. | believe that this approach places
an unnecessary and costly burden on small businesses and voluntary organisations.

| have received evidence that some parts of the insurance industry require full health and safety risk
assessments to be prepared by external consultants before they will consider offering insurance policies.
The impact of this can be significant. Indeed, an overzealous approach by health and safety consultants
and the insurance industry can render it prohibitively expensive to obtain insurance, especially for one
off events, with a particularly adverse impact on the voluntary sector. This may lead to events being
unnecessarily cancelled ‘on health and safety grounds’ even though in reality organisers have taken
reasonably practicable steps to avoid risk as set down in legislation.
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| accept that this practice is not universal. Some companies take a more sensible approach and are
content to allow business to decide how best to comply with health and safety requirements and even
offer consultancy advice free of charge where this is needed. | would like to investigate the possibility of
this approach being adopted as a model of best practice throughout the industry and would ask for your
help in setting up a consultation with the industry to establish the most effective way of ensuring that
insurance companies provide voluntary organisations with appropriate guidance.

Furthermore, | propose in my report that the Health and Safety Executive draw up a series of
downloadable risk assessment checklists for small businesses and voluntary organisations in low hazard
environments. My intention is that this will serve as a means for organisations to be sure that they are
meeting their obligations under health and safety law. For this to work, however; it is imperative that
insurance companies also accept these forms as evidence that health and safety standards are being met.

The introduction of such checklists should negate the need for the majority of these organisations to
employ external health and safety consultants. However, should organisations decide to do so, | propose
that they only employ consultants who are qualified. | would like the insurance industry to support this
proposal by only accepting health and safety assessments carried out by qualified consultants as valid
for insurance purposes. | would like to work together with the industry to ensure that a straightforward
system is developed for ensuring this is the case.

Finally, stakeholders have also expressed concerns that companies are refusing to take on work experience
students due to fears that they will not be insured in the event of an accident. | would like the proposed
code of practice to include reassurance to businesses that work experience students will be covered by
policies they take out and that they will not be expected to meet the costs of claims themselves.

| look forward to receiving your response and to working with you on these concerns over the
coming months.

Lord Young
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Annex K: Letter to the Health and
Safety Executive

Geoffrey Podger, Chief Executive
Dear Geoffrey

Review of the operation of health and safety laws and the growth of the compensation culture

As you know | have been tasked by the Prime Minister to undertake a Whitehall-wide review of the
operation of health and safety laws and the growth of the compensation culture.

In the course of my review | have met with a number of businesses and organisations who have made
representations about the Primary Authority Scheme, whereby multi-site retail businesses with outlets
across the country deal with one principal authority to agree standards that will be applied on their
premises throughout the UK.

Whilst | think the current scheme has been successful, there still appear to be some inconsistencies that
| believe the HSE can help address. In particular, where a business and a Primary Authority draw up an
inspection plan, there is no obligation for other Local Authorities to comply with it.

| am not proposing major changes to the existing framework. However, | believe it needs strengthening
and | would like the HSE to lead on consulting about the best way of achieving this.

Another area on which | have received extensive representations during my review is in respect of
unqualified health and safety consultants. As you know, there are currently no minimum standards for
consultants and in the past unqualified consultants have been known to give advice to employers which
has resulted in them taking action that was not required by law and added little or no value to the health
and safety in their workplace.

One of the recommendations in my report is to introduce minimum qualification standards for health
and safety consultants which include the requirement of having some experience in the industry.

My vision would be for HSE initially to take the lead in establishing a validation body for setting standards
for consultants and for HSE to hand the scheme over to a self-financing independent professional body
once it has been established. This body should also draw up a disciplinary code so that professional
standards can be maintained and improved. Once established, | suggest that Trading Standards ensure
that health and safety consultants offering advice to businesses are properly accredited.

| should be grateful if you could conduct consultation exercises to put the recommendations with
regards to working with larger companies and raising standards into place as soon as possible.

Lord Young





Annex L: Example of a downloadable risk assessment form

Organisation name:

workstations or work environments.
Headaches or sore eyes can also
occur, e.g. if the lighting is poor:

Work planned to include change of activity
or regular breaks.

Eye tests provided for those who need
them, paid for by the employer, employer
pays for basic spectacles specific for VDU
use (or portion of cost in other cases).

What are the Who might be harmed and how? What are you already doing? What further action is necessary? Action by Action by | Done
hazards? who!? when?
Slips and trips Staff and visitors may be injured » General good housekeeping. Ensure flooring is properly maintained | Manager Monthly
if they trip over objects or slip on ¢ Trailing leads or cables are moved or
spillages. protected.
* Staff encouraged to mop up or report
spillages.
Manual handling Staff risk injuries or back pain * Trolley used to transport boxes of paper
from handling heavy/bulky objects, and other heavy items when collecting
eg deliveries of paper. deliveries, etc.
* Heavy items are located on appropriate
shelves.
Working at height | Falls from any height can cause * Stable platforms available for staff to file on
bruising and fractures. high shelves.
* Appropriate step ladder available for use if
necessary.
Well-being of All staff could be affected by factors * Staff understand what their duties and
workers in the such as lack of job control, bullying, responsibilities are.
office environment | not knowing their role etc. « Staff can talk to a supervisor or manager
if they're feeling unwell or ill at ease about
things at work.
Comeputers, Staff risk posture problems and * Assess workstations, reduce risks and Provide any further information, Supervisors Within
laptops and similar | pain, discomfort or injuries, eg to provide information and training. training or equipment as identified by one
equipment their hands/arms, from overuse or » Review assessment upon change of user the assessment month of
improper use or from poorly designed or equipment. assessment
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from direct contact with cleaning
chemicals.Vapour from cleaning
chemicals may cause breathing
problems.

been replaced by milder alternatives
where available.

Mops, brushes and protective gloves are
provided and used.

stored

What are the Who might be harmed and how? What are you already doing? What further action is necessary? Action by Action by | Done

hazards? who! when?

Fire If trapped, staff could suffer fatal * Evacuation plan drafted and tested.
injuries from smoke inhalation/burns. | * Fire alarm tested regularly.

* Fire drills conducted minimum of one
per year.

Work equipment Staff could get electrical shocks or * All new machinery checked before first New staff to be trained to use Supervisors Within
burns from using faulty electrical use to ensure there are no obvious equipment where necessary one month
equipment. Staff may also suffer injury accessible dangerous moving parts, or of start
from moving parts of equipment or siting of the machine does not cause date
unbalanced equipment. additional hazards.

« Staff encouraged to spot and report any
defective plugs, discoloured sockets or
damaged cable/equipment.
* Defective equipment taken out of use
safely and promptly replaced.
Cleaning Staff risk skin irritation or eye damage | ¢ Cleaning products marked ‘irritant’ have Ensure cleaning materials are properly | Manager 15.9.2010

Gas appliances

Staff could suffer from injury or il
health due to a poorly maintained gas
appliance.

For offices where you are responsible for
maintenance: Arrangements in place for
periodic examinations, eg annual check,
of appliances and remedial action as
necessary.

Staff encouraged to spot and report the
signs of a faulty appliance.

It is important that you discuss your assessment and proposed actions with staff or their representatives.

You should review your risk assessment if you think it is no longer valid or if there are any significant changes to the hazards in your office.
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Annex M: Implementation milestones

Key Milestones

2010
Autumn Launch of Ministry of Justice’s consultation Compensation | Ministry of Justice
on Lord Justice Jackson's recommendations culture
relating to reform of civil litigation
Autumn Publication of snow clearing guidance Compensation | Department of
culture Transport
October Launch of simplified interactive risk Low hazard Health and Safety
assessment form for offices workplaces Executive
October Roll out of national Food Hygiene Rating Combining Food Standards
Scheme by local authorities food safety Agency
and health
and safety
inspections
October Launch of web based database for local Combining Food Standards
authorities to publish results of Food Hygiene | food safety Agency
Rating Scheme inspections and health
and safety
inspections
October Highlighting the existing jurisdiction of the Local Government
Local Government Ombudsman in the event Ombudsman
of an event cancellation by local authority
officials
November Launch of simplified interactive risk Low hazard Health and Safety
assessment form for classrooms workplaces Executive
December Launch of simplified interactive risk Low hazard Health and Safety
assessment form for shops (including workplaces Executive
charity shops)
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Adventure Activities Licensing Authority
regime

2011
Early 201 | Launch of consultation on implementing an Working Department
improved system for assessing health and with larger for Business,
safety standards for larger companies with companies Innovation and
multiple outlets Skills/Health and
Safety Executive
January Publish guidance for local authorities on Combining Health and Safety
combined health and safety and food safety food safety Executive and
inspections and health Food Standards
and safety Agency
inspections
January Establish a minimum standard of professional | Raising Department
qualification for all those operating as standards for Work and
consultants in the health and safety industry Pensions/Health
and Safety
Executive
January Establish a web based directory of accredited | Raising Department
health and safety consultants standards for Work and
Pensions/Health
and Safety
Executive
January Offer schools a single consent form that Education Department for
covers all activities a child may undertake Education
during their time at school
January Introduce revised guidance on pupil health Education Department for
and safety including off-site educational visits Education
and school security
January Local Government Ombudsman to expedite | Local
complaints about event cancellation in cases | authorities
of particular urgency
Ongoing till The Local Government Ombudsman to Local Department for
June 201 | disseminate good practice on complaints authorities Communities and
handling to include cancellation of events Local Government
January Consultation on the operation of Reporting | RIDDOR Health and Safety
of Injuries, Diseases and Dangerous Executive
Occurrences Regulations
Spring Launch of consultation on a draft voluntary Adventure Health and Safety
code of practice to replace the current training Executive (with

Department for
Culture, Media
and Sport and
Department for
Education)






Annex M: Implementation milestones

Spring Launch of consultation for reform of civil Compensation | Ministry of Justice
justice culture
March Launch of periodic checklists for use by Low hazard Health and Safety
low risk voluntary organisations to check workplaces Executive
compliance against regulations
March Launch of consultation on consolidating Health Health and
current raft of Health and Safety legislation and safety Safety Executive/
into a single set of accessible regulations legislation Department
for Work and
Pensions
March Publication of revised guidance for police and | Police and fire | Home Office/
fire officers undertaking heroic acts services Department for
Communities
and Loca
Government/
Health and Safety
Executive
April Review of Health and Safety at Work Act Education Department
to distinguish play and leisure activities from of Education/
workplace contexts Health and Safety
Executive
April Introduction of priority measures on Conduct | Compensation | Ministry of Justice
Rules for claims management companies culture
May Presentation to Food Standards Agency Combining Food Standards
Board of proposals for opening delivery food safety Agency
of food safety inspections to accredited and health
certification bodies and safety
inspections
June Health and Safety Executive to produce Health Department
clear separate guidance under the Code and safety for Work and
of Practice for small and medium sized legislation Pensions/Health
businesses engaged in lower risk activities and Safety

Executive
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2012
April Introduce a system to allow the Local Local Department for
Government Ombudsman to award citizens | authorities Communities and
financial compensation where local authority Local Government
officials have made an incorrect decision on
the grounds of health and safety and it is not
possible to reinstate an event
April Aim to introduce extended RTA Scheme to | Compensation | Ministry of Justice
include personal injury and low value clinical | culture
negligence claims (subject to consultation) as
part of wider civil justice reforms
April Review of voluntary display of food hygiene | Combining Food Standards
ratings by food businesses covered by the food safety Agency
national Food Hygiene Rating Scheme and health
and safety
inspections
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Introduction/Background

If the Government is to achieve its goal of making Britain a more growth-focused,
entrepreneurial nation, a key priority must be to ease the burden of bureaucracy on
business. The more barriers we place in the way of entrepreneurs and investors, the
less successful we will be economically. The culture of red tape will have to change.

A key part of our deregulatory agenda is changing the health and safety culture that
causes so much frustration in Britain today. Protecting people in the workplace and in
society as a whole remains a key priority. No business benefits from having a bad
safety record. But the burden of health and safety red tape has become too great,
with too many inspections of relatively low risk and good performing workplaces,
frequently poor health and safety advice to businesses from badly qualified
consultants, and a complex structure for regulation. The time has come for all of this
to change.

These proposals set out a new start for health and safety regulation for Britain’s
businesses. In future we will shift the whole focus of our health and safety regime to
a lighter touch approach, concentrating efforts on higher risk industries and on
tackling serious breaches of the rules. We will leave those organisations which pose
a lesser risk and which do the right thing for their employees free of unwarranted
scrutiny.

There will be three key aspects to the changes we are introducing:

¢ We will clamp down on the rogue health and safety advisers who cost industry
so much money by giving them advice which bears little relation to the actual
requirements of legislation. To make it easier for businesses to secure
competent and ethical consultancy, we are launching an official register of
Occupational Safety and Health Consultants for those health and safety
practitioners who are properly accredited to one of the professional bodies in
the industry. This will make it easier to access reliable, reputable advice.

¢ We will shift the focus of health and safety activity away from businesses that
do the right thing, and concentrate on higher risk areas and on dealing with
serious breaches of health and safety regulation. This will mean a very
substantial drop in the number of health and safety inspections carried out in
the UK. We will also shift the cost burden of health and safety away from the
taxpayer, and instead make those organisations that gain competitive
advantage by flouting the rules pay for the costs of putting things right. The
new Health and Safety Framework contains more detail of our proposals in
this area.

e We will also seek to simplify health and safety regulation and legislation, and
in doing to ease the burden on business. To do this we are launching new
“Health and Safety Made Simple” guidance to provide lower risk small and
medium-sized businesses with the information they need to achieve a basic
level of health and safety management in their workplace. We are also setting
up an immediate review of health and safety regulation. The Chair of the
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review, Professor Ragnar Lofstedt, will be backed by an independent advisory
panel. The review will be asked to make recommendations for simplifying the
current rules by autumn 2011.
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Occupational Safety and Health
Consultants Register

All reputable employers recognise the benefits of providing healthy and safe working
conditions for their staff. Sensible health and safety at work helps to maintain a
productive workforce and contributes to economic prosperity and growth.

But health and safety legislation is complex and employers — particularly those in
small and medium businesses — are often unclear about what they need to do to
meet their legal obligations. While some larger employers have in-house health and
safety advisers, and there is a lot of helpful advice and guidance freely available from
the Health and Safety Executive (HSE), many employers turn to health and safety
consultants for professional help.

Unfortunately, the standards of consultation currently available are variable. There
are no minimum standards for health and safety consultants and no way for
employers to ensure that the advice they are being given is accurate and
proportionate to the needs of their business.

The Government will clamp down on the rogue health and safety advisers who cost
industry so much money by giving them advice which bears little relation to the actual
requirements of legislation. To achieve this we are launching a voluntary
Occupational Safety and Health Consultants Register (OSHCR) for those health and
safety practitioners who are properly accredited to one of the professional bodies in
the industry.

All eligible health and safety consultants* are encouraged to join the register, which
began taking registrations on 31 January 2011, and demonstrate their commitment to
providing good quality, sensible and proportionate advice to business.

The register, which opens today, provides business with easy access to advice on
health and safety matters from consultants qualified to a professional standard
recognised by the participating bodies in the registration scheme?. Employers will be

! Applicants must be a member of a UK health and safety professional body and have a degree level
qualification, a minimum of two years experience and engagement with a continued professional
development scheme. This is usually at Chartered, Fellow or Registered Member status.

2 The professional bodies and other stakeholders involved are: British Occupational Hygiene Society
(BOHS); British Safety Council; British Safety Industry Federation (BSIF); Chartered Institute of
Environmental Health (CIEH); Health and Safety Executive Northern Ireland (HSENI); Institute of
Ergonomics and Human Factors (IEHF); International Institute of Risk and Safety Management
(IIRSM); Institution of Occupational Safety and Health (IOSH); National Examination Board in
Occupational Safety and Health (NEBOSH); Royal Environmental Health Institute of Scotland
(REHIS); and Royal Society for the Prevention of Accidents (ROSPA).
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able to find a consultant according to keyword(s), county, industry or topic, free of
charge.

Consultants will pay a fee of £60 to join the register and for annual renewal. An initial
discounted fee of £30 is offered to those eligible consultants who join the scheme by
the end of April 2011.

Registered consultants who fail to maintain the high standards of the register will be
subject to the disciplinary procedures of their professional bodies and - if a decision
to withdraw the membership status is made - the consultants will no longer be eligible
to appear on the register.

A not-for-profit company limited by guarantee (CLG), consisting of the participating
professional bodies, has been set up to govern the register. The HSE will be
providing administrative support for the register in the short term but is expected to
hand over full responsibility to the CLG by 2012/13.

The register can be accessed at http://www.oshcr.org/




http://www.oshcr.org/
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The new Health and Safety Framework

As the Prime Minister said in his preface to the recent report “Common Sense,
Common Safety”: “Good health and safety is vitally important. But all too often good,
straightforward legislation designed to protect people from major hazards has been
extended inappropriately to cover every walk of life, no matter how low the risk”.

The HSE and local authorities, as joint co-regulators for health and safety legislation,
have a vital role to play in ensuring that the regulatory system:

e s focused on better health and safety outcomes and not purely technical
breaches of the law;

e makes it as straightforward as possible for business, and in particular, small
businesses, to deliver a health and safe working environment;

e is enforced in a manner which is proportionate to risk;

e avoids placing unnecessary burdens on businesses which manage health
and safety effectively; and

e maintains a strong deterrent against those who fail to meet their health and
safety obligations and put their employees at material risk thereby also
deriving an unfair competitive advantage.

The Health and Safety Executive

The HSE will continue to play a central role in delivering the modernisation of
regulation. It will contribute both to the Government’s forthcoming review of health
and safety regulation and, as set out below, to a new pattern of enforcement and
assistance to industry in meeting its legal obligations.

Major hazard industries

Much of HSE’s manpower and technical resource is devoted to the major hazard
industries. Hazardous industries such as those in the chemical and offshore oil
sectors are essential to our everyday life but have the potential to cause large
numbers of deaths or injuries from a single event as well as potentially catastrophic
long term impacts on society, the environment or the economy.

The Government believes the regulation of these industries to be soundly based and
in accordance with best international practice and does not plan to reduce the current
level of oversight. However, there will be a continuing programme of modernisation of
regulatory approaches and co-operation between regulators to provide a consistent
and proportionate approach for business. This includes the Government’s plans to
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legislate for a new Office for Nuclear Regulation (ONR) to meet the requirements
flowing from new civil nuclear build as well as existing plants and decommissioning.

Industry already bears much of the costs for regulation in these areas, in recognition
of the inherent risks of these sectors and the comparatively high level of regulation
required as a pre-condition for operation. It is the Government’s intention to maintain
and extend the principle that those who create risks should pay for their regulation.

Non-major hazard industries

HSE regulates a further 900,000 non-major hazard workplaces. Some, although they
are not classified as major hazard, nevertheless have a comparatively high rate of
injury (including fatal injury) and/or occupational disease. These include construction,
agriculture, some manufacturing, waste and recycling, and quarrying. Others have a
relatively low rate of injury and ill health, such as university campuses and council
office premises.

HSE will significantly change its approach to the totality of businesses it regulates by:

e increasing joint initiatives with industry to promote safe and healthy
workplaces.

e targeting inspections more effectively on areas of greatest risk and
substantially reducing the overall number of proactive inspections for
businesses in lower risk areas who meet their legal obligations; and

e introducing the recovery of HSE costs from businesses that put their
employees and the public at risk by flouting health and safety law.
Responsible businesses will benefit from a lighter touch regulatory regime
and will not face cost recovery.

Joint working with industry

Most industries recognise the business and social benefits of good health and safety.
HSE will build on and expand its joint working initiatives with industry to promote
better health and safety and pass on good practice. For example, HSE as the
regulator, has worked in partnership with the London Organising Committee for the
Olympic Games and the Olympic Delivery Authority to facilitate a safe and successful
London 2012 Games. The challenge of regulating one of the biggest infrastructure
projects in Europe became an opportunity to drive up standards of health and

safety. There have been no fatal accidents and few major injuries during
construction.

HSE will also take forward initiatives to help businesses and in particular low risk
small businesses, meet their health and safety obligations. In particular HSE will
continue with the development of computer based risk assessment for low risk
businesses which can be completed quickly and without the need for external
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consultancy. Such risk assessments are already available for offices and are being
consulted on in relation to classrooms, shops and charity shops.

Targeting and reducing inspections

The Government has identified three categorizations of non-major hazard industries:

1. those sectors which present comparatively high risk and where, in our
judgement, proactive inspection remains necessary as part of the overall
regulatory approach;

2. those sectors where there remains comparatively high risk but proactive
inspection is not considered a useful component of future interventions; and

3. those areas where proactive inspection is not justified in terms of outcomes.

The categorizations set out above will inevitably change in their composition over
time e.g. as an industrial sector improves its health and safety record, or as new
industries with new health and safety challenges emerge. However, based on current
analysis, the categorizations would result in the following groupings:

(i) Comparatively high risk areas where proactive intervention to be retained. The
major areas for inclusion are currently considered to be construction, waste
and recycling, and areas of manufacturing which are high risk e.g. molten and
base metal manufacture;

(i) Areas of concern but where proactive inspection is unlikely to be effective and
IS not proposed e.g. agriculture, quarries, and health and social care; and

(iif) Lower risk areas where proactive inspection will no longer take place. These
areas include low risk manufacturing (e.g. textiles, clothing, footwear, light
engineering, electrical engineering), the transport sector (e.g. air, road
haulage and docks), local authority administered education provision,
electricity generation and the postal and courier services.

HSE will reduce its proactive inspections by one third (around 11,000 inspections per
year) through better targeting based on hard evidence of effectiveness based on
these categorizations. As now, HSE will work closely with industry bodies to manage
and control specific health and safety risks, looking to industry to take the lead so
that HSE can concentrate its own interventions on those areas where it has a unique
contribution to make. In both areas (i) and (ii), HSE will continue to undertake
inspections for enforcement purposes or to follow up complaints when such an
intervention appears to be necessary. The basis on which HSE follows up complaints
from workers and the public about health and safety and investigates incidents will be
unchanged.

No industrial areas will be exempted from maintaining good standards of health and
safety. Employers who do not take the protection of their employers, or those
affected by their work activities, seriously will still face intervention by HSE.
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Cost recovery for breaches of the law

The Government believes that it is reasonable that businesses that are found to be in
serious breach of health and safety law — rather than the taxpayer - should bear the
related costs incurred by the regulator in helping them put things right. A cost
recovery principle will provide a deterrent to those who would otherwise fail to meet
their obligations and a level playing field for those who do.

It is proposed that HSE will recover all of the costs of an inspection/investigation at
which a serious, material breach in standards is diagnosed and a requirement to
rectify is formally made, together with the cost of any follow-up work. Businesses that
are in compliance with the law will not be liable for any kind of charge as a result of
an HSE inspection and there will be no recovery in relation to purely technical
breaches. An appeal system will be operated by HSE in relation to any disputes over
cost recovery.

The Government also intends to allow HSE to cost-recover from business in relation
to services it provides which are a necessary part of the process of land
development. In consequence HSE will recover its full costs for acting as a statutory
consultee for land use planning applications and hazardous substance consents. It is
also proposed for HSE to charge where it provides initial advice to large development
projects at the request of developers.

Local authorities

Local authorities are responsible for health and safety regulation in around 50% of
total business premises, generally lower risk areas like offices, shops and leisure
activities. There are currently some 196,000 local authority inspection visits per year.
The comparatively large number of local authority visits reflects in part the assistance
that they are able to provide to businesses across a range of services and
requirements.

The Government believes that it is right to apply similar principles to local authority
health and safety activities. It will look to see a reduction of at least a third (65,000
per annum) of inspections and greater targeting where proactive inspection
continues.

The Government will also encourage HSE and local authorities to increase their
information provision for small businesses in a form which is both accessible and
relevant to their needs.
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Making health and safety simpler

The current health and safety system in Great Britain came into being with the Health
and Safety at Work etc Act 1974. The 1974 Act brought together a number of
previous Acts into a single goal-setting piece of legislation, based on the sound
principle that those who create health and safety risks in the workplace have the
responsibility to manage those risks ‘as far as is reasonably practicable’.

Over the following decades, however, a plethora of legislation has grown up,
compounded by the introduction of European Union legislation from 1992 onwards.
There are now 17 Acts owned and enforced by HSE, and over 200 regulations
owned and enforced by HSE/Local Authorities.

All reputable employers want to do their best to meet their health and safety
obligations and protect their workers and those members of the public affected by
their work activities. But the sheer volume of health and safety regulation can lead to
confusion and uncertainty for businesses - particularly small businesses without their
own health and safety advisers - about their responsibilities under the law.

The Government wants to make it easier for employers to do the right thing. The HSE
has already created online risk assessment tools for offices, shops, charity shops,
and classrooms.

Today we are launching “Health and Safety Made Simple” — a single, easy to use,
piece of guidance aimed at small and medium sized employers in low risk
businesses. This takes them quickly through their basic health and safety duties
describing in plain English “what to do” and “how to do it” including:

e appointing a competent health and safety adviser;

e writing a health and safety policy;

e completing risk assessments;

e consulting with employees;

e providing adequate levels of training and welfare facilities; and
e obtaining Employers' Liability Compulsory Insurance.

Where necessary, the guidance provides signposts to more detailed help and
industry-specific advice.

“Health and Safety Made Simple” can be found on the HSE website at
http://www.hse.gov.uk/simple-health-safety
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Review of health and safety regulation

We will also explore what opportunities there may be to simplify health and safety
legislation and, in doing so, further ease the burden on business. To achieve this, the
Government will set up an immediate independent review of health and safety
regulation. As well as considering legislation with domestic origins, the review will re-
examine those regulations originating from European Union Directives to ensure that,
where the Directive has not simply been copied out into UK law, there is a sound
justification for this and UK businesses are not being unnecessarily burdened
compared to other member states. We will also ask the review to recommend
changes that will clarify the legal position of employers in cases where employees act
in a grossly irresponsible manner.

Professor Ragnar Lofstedt, Director of the King’'s Centre for Risk Management at
King’s College London, has been appointed to chair the review. Professor Lofstedt
will develop the detailed Terms of Reference for the review. He will be supported by
an independent advisory panel made up of leading politicians with appropriate
experience, business people and employee representatives to work with and provide
constructive challenge to the review. Professor Lofstedt has been asked to make
recommendations by autumn 2011 and the Government will then decide what actions
to take in the light of those recommendations.

12
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Conclusion

The Government believes that these steps — clamping down on the cowboy
consultants, cutting down the number of inspections, charging those who break the
rules, and launching a major simplification of those rules — will play an important role
in freeing business from unnecessary constraints. It's time to change the health and
safety culture in Britain, and restore common sense to the approach we take to
protecting our employees.
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